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Rules of Evidence Before Regulatory 
Commissions 
By HonoraBLe JAMES K. KNUDSON, 
Interstate Commerce Commissioner 


I’m going to talk about the law of evidence and its application to 
administrative tribunal proceedings, particularly to the Interstate Com- 
merce Commission. 

For many years, both in my former role of trial examiner in ad- 
ministrative proceedings, and later as counselor and advocate before 
numerous regulatory tribunals, I have been, shall I say, obsessed with 
some fermenting impressions that such agencies have become too liberal 
in their application of the law of evidence to the subject matter which 
they survey and to the rulings that spring therefrom. 

I desire, informally, and acting entirely on my own personal re- 
sources and initiative to explore some of these fermenting ideas with you, 
bearing in mind that fermentation sometimes produces only vinegar, 
but, also, that it has been known to produce a robust wine which may 
be as the Apostle Paul says ‘‘of value for our stomach’s sake.’’ 

We here today represent several types and levels of legal and tech- 
nical training. There are among us lawyers who from day to day in 
their general practice of law observe with zeal, diligence, and propriety 
all of the rules of evidence that have come down to us from the sacrosanct 
ages of law and who would invoke the same even before tribunals whose 
duties are but quasi-legislative or quasi-judicial, such as the Interstate 
Commerce Commission. Per contra, there are some here, no doubt, who 
have neither been exposed to nor do they see the need of being influenced 
by most of these court engendered principles of evidence, insofar as their 
practitioner pursuits are concerned. I suspect that if the personnel of 
many regulatory agencies throughout the country were investigated, 
there could be found Commissioners, examiners, and many supernumer- 
aries of similar diverse disposition. 

I desire to go on record here and now as a lawyer and as a Commis- 
sioner to say that I am not in favor of legislation, rules, or precedents 
which would exclude from practice before the Interstate Commerce 
Commission the fine group of Class B practitioners which comes before 
us. Their technical training and knowledge is such that in many in- 
stances they give the Commission the advantage of facts, opinion, and 
argument which would be difficult for a lawyer to submit unless he 
were also thoroughly trained in the field of transportation practices, as 
are many of our practitioners. I say this by way of interpolation so 
that it will not be concluded that any of my remarks here today are 
specifically aimed at those with lesser training in the law than lawyers 
have. 

The one thing we here today and all regulatory agency personnel 
everywhere have in common, so far as the application of principles of 





_ Eprtor’s Note: Address before D. C. Chapter, Association of I. C. C. Practi- 
tioners, Washington, D. C., March 20th, 1951. 
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evidence are concerned, is their value in producing facts. Facts are the 
bread of life in our household and blessed is the man who has at his 
command a full loaf—unbuttered. 

Dean Wigmore, in discussing the two conflicting views as to the 
applicability of the rules of evidence to the hearings of administrative 
tribunals, well states the orthodox view of the lawyer and judge by 
saying: ‘‘The . . . technical view is that the jury-trial system of rules 
is the only safe method of investigation where liberty and property may 
be at stake; that the sound wisdom of caution which is the basis of that 
system is as valid for one kind of tribunal as for another; and that the 
judicial review of administrative officers’ findings would be impracticable 
and ineffective without using that system as a standard for checking 
the regularity of the proceedings.—There is no need to quote represen- 
tatives of this view; it preaches or lurks in almost every judicial opinion; 
and it echoes instantly in the breast of the orthodox legal practitioner.’ 

Dean Wigmore also states the popular view: ‘‘The popular view, 
it may be called—is that the jury-trial rules have had their day in our 
system of justice; that their obstructive and irrational technicalities have 
made the system nauseous and futile in its native habitat; and that to 
transplant it to new fields would be an error amounting to a folly .. .’” 

This then poses our problem. Shall we adopt the orthodox or the 
popular view, or something in between? Where shall we seek the solu- 
tion to this problem? I suggest that the most logical place is within 
the coliseum of administrative law in action. 

While administrative tribunals exercising broad discretionary powers 
are of comparatively recent origin, they have grown very rapidly both 
in number and in jurisdictional rights, powers and privileges. 

In 1887 when the Interstate Commerce Act was enacted the country 
was without experience in the field of administrative law. There was, 
admittedly, some overlapping in the separation of powers idea, as wit- 
ness the practice of certain legislatures in granting divorces, the un- 
bridled penchant of some courts in ‘‘making law’’ and ‘‘the usurpation,” 
so-called, of the executive branch of both judicial and legislative rights 
and powers. The endowing of a Commission with both quasi-legislative 
and quasi-judicial powers was, therefore, in 1887, a revolutionary under- 
taking. 

Prior to the creation of the I. C. C., the public regulation of car- 
riers lay partly with the courts and partly with the Congress. At com- 
mon law, shippers could sue for damages resulting from the imposition 
of unreasonable charges, and unjust discrimination was unlawful, but 
the remedy afforded by the courts was in the nature of redress for a 
private wrong. Congress had then as now its own method of developing 
the necessary facts. The Courts were steeped in the tradition of the 
common law. The public at large, which might ultimately bear the 
burden of excessive rates, had no standing in court, and no means was 
available for the establishment, as a matter of policy, of a proper level 
of charges or an equitable system of rate relationships. Such positive 





1 Wigmore on Evidence (2 ed. 1923) § 4b. 
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rotection of the public interest necessitated legislative action, and in 
order that the resulting adjustments might be placed on a realistic and 
flexible basis, the necessary legislative authority, under general stand- 
ards expressed in the Act, was delegated to the Interstate Commerce 
Commission, carrying with it the burden of administration and enforce- 
ment in the best American fashion of fair play under the Constitution. 

Despite the traditional doctrine of the separation of powers in our 
form of Government, administrative commissions, though sometimes re- 
garded as branches of the executive department, are expressly endowed 
with authority of a legislative and judicial, as well as of an administra- 
tive, character. They are, therefore, more properly in these respects to 
be viewed as arms of Congress or as substitute for Courts. Although 
they perform executive functions of investigation and enforcement, they, 
like legislatures, lay down rules for the guidance of future conduct, and, 
like courts, they adjust particular controversies growing out of past 
transactions. The I. C. C. has all of these powers. In passing upon 
the reasonableness of existing rates and awarding reparation, for ex- 
ample, the Commission exercises a quasi-judicial function ; in prescribing 
rates for the future, it exercises a legislative function. 

When Congress passed the Act creating the Interstate Commerce 
Commission, it did not prescribe rules governing practice and procedure 
before the Commission. This was a generous concession in 1887. Con- 
gress specifically provided, on the other hand, that the Commission may 
conduct its proceedings in such manner as will best conduce to the 
proper dispatch of business and to the ends of justice. (Now Section 
17 (3)). The same section also authorizes the Commission to’ make 
general rules for the regulation of proceedings before it, which shall 
conform, as nearly as may be, to those in use in the courts of the United 
States. 

The current general rules of practice prescribed by the Commis- 
sion were last revised in September, 1942. They contain a single set of © 
rules covering all four parts of the Act and related statutes. In com- 
pliance with the statutory direction in Section 17(3), this revision re- 
fleets to a marked degree the spirit, and in many instances the language, 
of the code of rules for civil procedure adopted by the Supreme Court 
of the United States for the governance of the lower federal courts. 

The Commission at no time has permitted questions of practice and 
procedure to overshadow the substantive and remedial provisions of the 
Act. This principle is emphasized in Rule 75 of the present General 
Rules of Practice before the Commission, which provides: 


Any evidence which would be admissible under the general statutes 
of the United States, or under the rules of evidence governing pro- 
ceedings in matters not involving trial by jury in the courts of the 
United States, shall be admissible in hearings before the Commission. 
The rules of evidence shall be applied in any proceeding to the end 
that needful and proper evidence shall be conveniently, inexpen- 
sively, and speedily produced, while preserving the substantial rights 
of the parties. 
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Thus, it is apparent that neither under the Act nor under the 
Commission’s Rules of Practice are proceedings before the Commission 
to be hampered by a rigid observance of the technical rules of evidence, 

While the Interstate Commerce Act contains no express provision 
relaxing the rules of evidence, the Commission’s practice with respect 
to evidence rules may not be substantially different from that of agencies 
operating under statutes which specifically provide that the technical 
rules of evidence need not be followed. Perhaps as useful a general 
statement as any is that of Wigmore in his treatise on evidence: ‘‘The 
Interstate Commerce Commission presides over a vast practice handled 
almost entirely by professional lawyers; and, no doubt, the appropriate 
jury-trial rules for its special kinds of issues are commonly and in- 
stinctively observed in principle. But its decisions reveal little contro- 
versy that turns on those rules. Nor do the Federal Courts deem that 
the Commission is bound in law to follow that body of rules as such; 
although occasionally, where an important controversy turns essentially 
on the observance of some fundamental rule of fair and thorough in- 
quiry, there appears a disposition to scrutinize the Commission’s observ- 
ance of it.’” 

The Commission’s controlling objective in the conduct of hearings 
is to ascertain all facts essential to sound judgment upon the issues pre- 
sented. As disputes before the Commission generally center not so much 
in uncertainty with respect to the facts themselves as in diversity of 
opinion concerning the conclusions to be drawn from the facts, fullness 
of information becomes of prime necessity. 

In one of its earliest cases, the Commission stated that no order 
can be made on a complaint not supported by evidence.* And, further, 
it has held that, in cases regarding undue preference, for example, proof 
of damage must be established by such evidentiary facts as would be 
required to sustain a recovery thereunder in a court of law. That is, 
a complainant must establish not only that the discrimination alleged 
has operated to his injury, but also that he has been damaged, and the 
amount thereof, otherwise reparation will be denied.‘ 

The Supreme Court of the United States has held that the Com- 
mission’s determinations must be based not only upon substantial evi- 
dence, but that the evidence must be submitted at the hearing (I. C. C. 
v. L. & N. R. R., 227 U.S. 88), and even though one of the Commission’s 
former rules of practice provided that it would take notice of items in 
annual reports properly on file with it, the Supreme Court held that 
the papers in the Commission’s files are not always evidence in case, 
and that nothing can be treated as evidence which is not introduced 
as such. 

The courts of the land have said that the rules of evidence are not 
to be applied in the hearings of administrative tribunals because (1) 
The investigatory, legislative, supervisory, and regulatory aspects of the 
work of the tribunals are such that the application of rules of evidence 
would hamper, if not frustrate or render fruitless, such functions. (2) 





2 Wigmore, Evidence, (2d ed. 1923) § 4c. 
31 1.C.C. 102; 3 1. C. A. Anno. 1795. 
47 1.C. A. Anno. 5344. 
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r the § The Commissions are administrative in nature. (3) A reparation order 
ission # has only the effect of prima facie evidence. (4) The rules of evidence 
lence, # are objectionable as mechanical and mathematical. (5) It is necessary 
yision § to dispense with the rules of evidence. (6) Evidence of this kind that 
spect H usually affects fair-minded men in the conduct of their daily and more 
neies § important affairs is sufficient for administrative tribunals. (7) The 
nical § expertness of administrative officials makes unnecessary the application 
neral # of the rules of evidence. (8) The fact of de novo hearings on appeal 
‘The § warrants relaxing the rules in the tribunal hearings. (9) Such is the 
ndled § intent of legislatures. (10) It saves expense. (11) It saves time. (12) 
riate | Hearings are ‘‘fair,’’ notwithstanding non-application of the rules; it 
d in- § is not bad faith or improper conduct to violate them. (13) It is not 
ntro- § denial of due process not to conduct the hearings under the rules of evi- 
that B dence. (14) The summary nature of the proceedings warrants dispens- 
such; § ing with the rules of evidence. 

tially A new comet of the statutory law has recently appeared in the 
h in- § sky—the Administrative Procedure Act. Section 7 (ec) of the Adminis- 
serv- # trative Procedure Act provides: 


rings (c) EVIDENCE.—Except as statutes otherwise provide, the 
proponent of a rule or order shall have the burden of proof. Any 





tas oral or documentary evidence may be received, but every agency 
ty of shall as a matter of policy provide for the exclusion of irrelevant, 
ness immaterial, or unduly repetitious evidence and no sanction shall be 

imposed or rule or order be issued except upon consideration of the 
order whole record or such portions thereof as may be cited by any party 
ther and as supported by and in accordance with the reliable, probative, 
roof and substantial evidence. Every party shall have the right to pre- 
ld be sent his case or defense by oral or documentary evidence, to submit 
at is rebuttal evidence, and to conduct such cross-examination as may be 
leged required for a full and true disclosure of the facts. (Emphasis 
1 the supplied). 


In the Attorney General’s manual interpreting the provisions of the 
Com- § Administrative Procedure Act, the decision of the U. 8. Supreme Court 
| evi- § in Consolidated Edison Co. v. National Labor Relations Board, 305 U. 8. 
C. C. § 197 is cited. Chief Justice Hughes there said: ‘Substantial evidence is 
10n'S § more than a mere scintilla. It means such relevant evidence as a reason- 
nS 10 § able mind might accept as adequate to support a conclusion.’’ 
that Now I suppose from most of what I have said you would be justified 
case, # in concluding that in order that the furtherance of the public interest 
uced # may be pursued in effective manner, it is essential that administrative 
commissions be enabled to consider all essential facts and circumstances, 
> not § and that for this purpose they must be free, as far as practicable, from 
(1) § hampering procedural restrictions. I think you should, however, draw 
f the § a parallel conclusion to the effect that the procedures of the Commission 
lence § must effectively safeguard the legitimate interests of all parties con- 
(2) § cerned. 
Let’s skim over just a few principles of evidence in action: 
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Take first the hearsay rule: Hearsay evidence is that which does 
not derive its value solely from the credit to be given the witness himself, 
but rests also, in part, on the veracity and competency of some other 
person. 

Most of you are familiar with its exceptions and if your law school 
memories are sharp enough you can even recite the seeming exceptions, 
It is a rule that is firmly rooted in the hallowed soil of common lay, 
But it, together with other rules of evidence, has been rather lightly 
dealt with in the field of regulatory law. So much so that one critic 
has asked the question that if the rules of evidence are common-sense 
ways of determining whether to consider offered proof, why should they 
not be of value to one tribunal as well as to another? Is it possible that 
administrative tribunals have fallen into the error of calling a rule 
technical if it takes pains to apply it? Is it possible that instead of 
desiring the facts regardless of the rules, they avoid the rules regardless 
of the facts, that they overvalue speed and the saving of expense? Are 
we indeed faced, in the complexity of present-day life, with the necessity 
of regarding speedy decisions as sounder than sound slow ones? 

So far as the Interstate Commerce Commission is concerned the 
hearsay rule is to some extent applied and to some extent set aside. 

A substantial portion of the evidence in many rate cases may be 
technically hearsay, for complex statistical exhibits are often prepared 
by persons other than those who offer them in evidence. It is said that 
it would be next to impossible for parties to present their cases fully if 
each witness were required to have personal knowledge of the many 
statements of fact which are usually introduced into the record. 

A distinguished practitioner before the Commission, the late Elmer 
Smith, observed: ‘‘The great problem that confronts the Commission 
and those who practice before it centers around the means of expediting 
hearings, of shortening records. Such criticism as has been made of 
practice and procedure before the Commission has been largely directed 
to the length of the record .. . It can be readily understood why the 
Commission . . . should tend to inclusion rather than exclusion, in mat- 
ters of evidence. There can be no doubt that the prestige that the Com- 
mission enjoys today is due to a very substantial extent to the patience 
with which the Commission has listened to those who have appeared be- 
fore it. The fact remains, however, that in many instances hearings be- 
fore the Commission take too much time and the records are too long. 
They can and should be shortened with a consequent saving in time and 
expense not only to the Commission but to the interested parties.” 
(5 Geo. Washington L. Rev. (1937) pp. 453-4). 

One of the more serious abrogations of the hearing rule is the 
denial of cross-examination. 

How many times and oft have I heard examiners say, ‘‘ We’ll let it 
in (i.e. hearing evidence) for what it is worth. It goes to the weight, 
and not the substance.’’ 

Of course, it is not impossible to reject hearsay after it is in the 
record. But if it is to be given any weight, the question is how much. 
‘*A’’ says that ‘‘B’’ says that ‘‘C’’ is the case. How can an examiner 
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does § or @ Commissioner know whether ‘‘C”’ is in fact the case, unless he 
nself | knows something of ‘‘B’s’’ opportunity to know. If ‘‘B”’ is a cost 
other @ accountant or a traffic officer or a safety expert, how is his knowledge 
to be tested in his absence? The value of cross-examination is not merely 
choo] § for the parties. Intelligent and pertinent cross, like a refiner’s fire, can 
tions, @ purge the dross from the variegated metal of testimony. 
law. Time does not allow a full discussion of the extent to which the full 
vhtly hearing rule, the best evidence rule, and the rules of evidence relating 
critic | (0 Opinion testimony, and argument introduced as fact or honored in 
sense y the breach by regulatory agencies, but it becomes apparent to any one 
they who has earnestly studied these matters that the popular disposition to 
that @ set aside these technical rules can be overdone. One authority asks 
rule @ this rhetorical question with respect to the rules of evidence as they 
id of & Telate to a full hearing: ‘‘If the reception of hearsay testimony and the 
dless | denial of the right of cross-examination threaten fairness of hearing and 
Are § dependability of decision, how much more so does the actual denial of 
hearing under the guise of relaxation of the rules of evidence or of the 
formalities of a judicial procedure?’’ It is pointed out that the United 
| the | States Supreme Court, speaking through Mr. Justice Lamar, though 
| recognizing that the Interstate Commerce Commission, for instance, is 
y be § Bot limited to the strict rules of evidence, nevertheless held it is bound 
ared § by an imperative obligation to preserve the essential rules of evidence 
that § by which rights are asserted or defended and in recognition of this point 
ly if § forbade the Commissioners ‘‘to act upon their own information as could 
nany jurors in primitive days.’’ (Int. Com. Comm. v. Louis. & Nash. R. R., 
227 U. S. 88). Mr. Justice Brandeis, in a majority opinion, laid down 
Imer § the rule that ‘‘A finding without evidence is beyond the power of the 
ssion § Commission. Papers in the Commission’s files are not always evidence 
iting J ina case . . . Nothing can be treated as evidence which is not introduced 
le of @ assuch.’’ (U.S. v. Abilene & So. Ry. Co., 265 U. 8. 274). It must be 
scted | apparent to you practitioners who come before the Commission, there- 
- the § fore, that although you have the right to assume that the Commission 
mat- § bas at its command a great deal of material bearing upon most of your 
Yom- § problems, it has no right to treat this material as evidence unless you 
‘ence § introduce it as such. 
1 be- With respect to opinion and argument, I have this personal obser- 
s be- § Vation to make—that they are too frequently regarded in the evidentiary 
long. § Stages of a proceeding as substitutes for fact. Opinion at best is noth- 
and § ing more than an inference or a conclusion drawn from a witness as 
es.” | distinguished from facts known to him as facts. The expertese with 
which Interstate Commerce Commission records are constructed, of 
the § course makes it imperative for the Commission to rely frequently upon 
the opinion of skilled witnesses. The right of cross-examination gives a 
et it | Measure of protection to the parties and the Commission, but in a case 
ight, § Where facts may be introduced in lieu of compounded opinion, the prac- 
titioner who relies on opinion testimony may and should find himself 
the § Seriously disadvantaged in the presence of offsetting facts. 


uch. 
\iner 
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In closing I should like to emphasize here again that I am not 
pleading for a radical reform in or a complete abandonment of practices 
which have become standard. What I am suggesting is that Administra. 
tive Law, as we have come to call it, is no longer in its swaddling clothes, 
It has taken its place in the judicial scheme in this country since 1887 
and since 1932 it has assumed rather magnificent proportions. Cer. 
tainly in deference to the fact that practice before administrative tri- 
bunals can now be said to be at least in its late adolescence, if not ap- 
proaching maturity, those who deal in the field with matters of evidence 
ought now to have reached the place where they could discard irrelevan- 
cies, immaterial matter and useless detail at the threshold and so avoid 
the constructing of wasteful and expensive records. There is a continu- 
ing obligation, as I view it, on members of the bar and the bench to 
survey such matters. 





HON. JOHN L. ROGERS CONFIRMED AS I. C. C. COMMISSIONER 


The nomination of Honorable John L. Rogers to succeed himself 
for a term expiring December 31, 1957 was confirmed by the Senate on 
April 12. The Senate Committee on Interstate and Foreign Commerce, 
after several hearings, had earlier recommended confirmation of the 
nomination. 
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The Meaning of “Incidental To Transportation 
By Aircraft” As Used in Section 203 (b) (7a) 
of the Interstate Commerce Act 


By Russett 8. BERNHARD 


When the Civil Aeronautics Act was enacted in 1938, numerous 
ither statutes related to air transportation were repealed or amended 
by Section 1107 of that Act.1. Among such amendments was subsection 
(j) : 

**Section 203(b) of the Motor Carrier Act, 1935, is amended by 

inserting after the words ‘(7) Motor Vehicles used exclusively in 

the distribution of newspapers’ a semicolon and the following: 

‘or (7a) the transportation of persons or property by motor vehicle 

when incidental to transportation by aircraft.’ ”’ 

The significance of this amendment is not apparent without refer- 
ence to Section 203(b) of the Motor Carrier Act of 1935 (Part II of the 
Interstate Commerce Act).? Section 203(b) is the ‘‘*exemption’’ section 
which relieves the several types of motor carriers therein specified from 
all provisions of the Interstate Commerce Act except those relative to 
qualifications and maximum hours of service of employees and safety 
of operation or standards of equipment. Thus, a motor carrier falling 
within the exemption of Section 203(b) is not subject to economic 
regulation by the Commission, that is to say, such a motor carrier is 
not required to procure a certificate of public convenience and necessity 
or an operating permit from the Commission and its rates are not subject 
to control by the Commission. The effect of Section 1107(j) of the 
Civil Aeronautics Act was thus to place in this exempt category ‘‘the 
transportation of persons or property by motor vehicle when incidental 
to transportation by aireraft.’’ 

The phrase ‘‘ when incidental to transportation by aircraft’’ is not 
defined, or otherwise qualified or explained, either in the Civil Aero- 
nautics Act or the Interstate Commerce Act, nor has diligent research 
by numerous persons revealed any legislative history which might throw 
light upon the Congressional intent with respect to the scope of this 
phrase. Moreover, at the time Section 1107(j) of the Civil Aeronautics 
Act was enacted, there was no comparable provision either in that Act 
or in the Interstate Commerce Act from which the meaning of that 
phrase could be construed by analogy. Thus, Congress in effect em- 
ploved a novel statutory expression without offering any clues as to its 
precise meaning, notwithstanding the fact that an important exemption 
was thereby created for a class of motor carriers of rapidly increasing 
significance. 





152 Stat. 1027, 49 U.S.C. 677. 

2 Part II, Interstate Commerce Act, 49 Stat. 543, 49 U.S.C. 303. 

Epitor’s Note: Mr. Bernhard is Assistant to General Counsel, Air Transport 
Association, as well as Assistant Secretary and Counsel, Air Cargo, Inc. The 
article is reprinted by permission of The Journal of Air Law and Commerce, 
Vol. 17, No. 4, Autumn, 1950, pp. 400-17. 
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The purpose of Section 203(b) (7a) is, of course, obvious. Air 
transportation, unlike other forms of transportation, is seldom, if ever, 
complete in and of itself. Other forms of transportation generally have 
their terminals in the heart of the city or town served; but most airline 
terminals, i.e., airports, are located at considerable distances from the 
centers of the cities and towns which they are designed to serve. This 
occurs not only because airports, particularly those accommodating the 
larger commercial aircraft, require extensive tracts of land which can 
only be procured at reasonable prices in rural or suburban areas, but 
also because the inherent nature of commercial air transportation pre. 
cludes frequent short interval stops by the airplanes, with the result 
that airports are often so located as to serve with reasonable conven- 
ience several separate communities. Inevitable gaps are thus created 
between the actual] origin and destination points of air travelers and 
air shipments and the places where the airplanes are available; and 
motor carriers, operating either under contract with the airlines or 
independently, are the usual means of filling these unavoidable gaps 
in a complete air transportation service. Under Title IV of the Civil 
Aeronautics Act, Congress gave to the Civil Aeronautics Board com- 
plete jurisdiction over all economic phases of common carrier air trans- 
portation; but under Part II of the Interstate Commerce Act, in the 
absence of the aforementioned amendment to Section 203 (b) (7a), the 
Commission retained jurisdiction over these ‘‘incidental’’ motor carrier 
services so essential to a commercial air transportation system. Congress 
apparently recognized the undesirability of this duality of regulation 
and acted accordingly. Thus, as stated by the Civil Aeronautics Board 
in a case involving this question :* 


**Section 1107(j) amends the Motor Carrier Act to exclude 
from the regulatory provisions of that Act motor vehicle operations 
which are ‘incidental to transportation by aircraft.’ It is apparent 
that it was deemed necessary to avoid conflict of jurisdiction be- 
tween the Board and the Interstate Commerce Commission.’’ 


The general purpose of the exemption created by Section 203 (b) 
(7a) is thus clear enough, but the precise scope to be given that exemp- 
tion is far less certain. The exemption is, of course, a limitation on the 
scope of the Interstate Commerce Act, and as such, the primary respon- 
sibility for the interpretation of such exemption rests with the Commis- 
sion; and such interpretation, if reasonable, will not be disturbed by the 
Courts except for weighty reasons.* 

The applicability of the exemption in Section 203(b) (7a) has been 
considered by the Commission in at least eighteen reported cases and 
several unreported cases. These cases fall into the following three dis- 
tinct categories, each of which has been treated somewhat differently 
by the Commission: (1) cases concerned with the air express traffic of 





3 Railway Express Ages fg re Certificate, 2 CAB 531 at 538. 
4 Brewster v. Gage, 


S 335 at 3 
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the Railway Express Agency, all of which were decided during the 
period 1940-1942; (2) cases involving the transportation of commercial 
airline traffic by motor carriers operating under contracts with the air- 
lines, the first decision in this category having been made in 1947; and 
(3) cases involving the transportation of commercial airline traffic by 
motor carriers operating independently of the airlines, the initial deci- 
sion in this category also having been made in 1947. 


I. The Railway Express Cases 


This discussion commences with the R. E. A. cases, not because they 
are first in significance, but because they are first in time and have 
thereby created an unnecessary amount of confused thinking. The 
R. E. A. eases are, in fact, utterly without value as precedent for the 
airline traffic cases, and in all probability may be regarded as over-ruled 
by the Commission even with respect to R. E. A. traffic. 

‘Air Express’’ is an expedited service of the R. E. A. Air express 
traffic moves on R. E. A. bills of lading and is accepted from shippers 
and delivered to consignees only by the R. E. A. The commercial air- 
lines are utilized by the R. E. A. under contract to move such traffic 
between airports, but the R. E. A. is the carrier insofar as the public is 
concerned. Air express traffic moves at substantially higher rates than 
“air freight’’ and is given a priority in handling by the airlines. When 
air express moves by aircraft, it necessarily must be transported to or 
from the airport by motor carrier. At some points such motor carrier 
service is provided by the R. E. A. itself, while at other points the service 
is provided by motor carriers under contract with the R. E. A. 

In the first case involving Section 203(b) (7a) ° a motor carrier, 
under contract with the R. E. A. to transport air express between Co- 
lumbus and the airport serving Columbus (Port Columbus), applied 
to the Commission for a contract carrier permit covering such opera- 
tion. The Commission, without analyzing Section 203(b) (7a), held 
such service to be within the exemption and dismissed the application. 

During the years 1941 and 1942 the Commission decided four cases 
in which the R. E. A. applied for authority to transport express by its 
motor vehicles between points formerly served by railroads. In each 
of these cases the Commission found that the public convenience and 
necessity required the proposed service, limited however, to shipments 
moving on a through bill of lading and having an immediately prior 
or subsequent movement by rail, and directed that a certificate in such 
form be issued to R. E. A. As an apparent afterthought, R. E. A. re- 
quested that the words ‘‘or air’’ be added to the certificate following the 
words ‘‘by rail,’’ to cover the occasional movement of an air express 
shipment, and the Commission complied. In each of these cases the 


5 Port Columbus Cab Co.—Contract Carrier Application 24 MCC 237. 

6 Railway Express Agency, Inc., Extension of Operations—West Warwick, R.lI., 
31 MCC 332; -West Unity-Middletown, 31 MCC 363; -Providence-Bristol, 31 MCC 
385; and ~Clarksburg-Buckbannon, 31 MCC 700. 
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Commission adverted to the exemption in Section 203(b) (7a) but 
held that it was not applicable, even though in the West Warwick Cay 
a distance of only twelve miles was involved. In none of these cases, 
however, did the Commission make any effort to define the phrase 
‘incidental to transportation by aircraft’’ or to explain why it regarded 
the proposed R. E. A. service for air express as a ‘‘line-haul’’ movement. 
Commissioner Lee dissented on this point in the West Warwick Cas 
and in the Bristol Case, contending in both that the service proposed, 
insofar as air express shipments were involved, was within the exemp- 
tion of Section 203(b) (7a), but he likewise gave no reasons for his 
position. Since only a trivial amount of air express traffic was involved 
in these cases, and the Commission had already decided that a certificate 
should be issued to the R. E. A. for the proposed service covering rail 
express, the slight modification of the certificate to include air express, 
as requested by the R. E. A., must have appeared to the majority of the 
Commission as a harmless accommodation to R. E. A., particularly in 
the absence of opposition by any party. 

The foregoing considerations would appear to accord these R. E. A. 
eases little, if any, precedent value with respect to the meaning and 
scope of the exemption in Section 203(b) (7a). In any event, the Com- 
mission in its subsequent decisions has utterly disregarded them. In 
the first case decided by the Commission involving Section 203(b) (Ta) 
subsequent to the R. E. A. cases,’ the Commission adverted to the West 
Warwick Case, but dismissed it with the statement that ‘‘the circun- 
stances which persuaded such a finding at that time are not present 
here.’’ A slight effort was made in that case to distinguish the West 
Warwick Case on its facts; but in the fourteen or more cases subsequent- 
ly decided by the Commission, involving Section 203(b) (7a), the 
R. E. A. cases were not even mentioned. Thus, the R. E. A. cases should 


properly be disregarded as precedent reflecting on the scope of Section 
203(b) (7a). 


Il. Cases Involving Commercial Airline Traffic Transported by 
Motor Carriers Under Contract with the Airlines 


Three types of commercial airline traffic are presently being trans- 
ported by motor carriers under contract with the airlines: (1) at vir- 
tually every airport in the United States served by the commercial air- 
lines under their ‘‘air freight’’ tariffs, motor transportation service for 
air freight is offered by the airlines between such airport and points 
within the designated ‘‘terminal area’’ of that airport; (2) under emer- 
gency circumstances all commercial airlines provide a substitute motor 
carrier service for air service for all types of their traffic; and (3) at 
five airports in the United States the commercial airlines under their 
tariffs provide ground transportation for passengers between such air- 
ports and one or more points within the ‘‘terminal area’’ of those air- 
ports. No cases have ever arisen before the Commission involving the 


7Sky Freight Delivery Service, Inc., Common Carrier Application, No. MC 
106028, 47 MCC 229 (1947). 
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type of service described in (3), but in several cases the Commission 
has considered the applicability of the exemption in Section 203(b) 
(7a) to the types of service described in (1) and (2). 


Motor Carrier Transportation as Regular Part of Airline 
Air Freight Operations 


All of the permanently certificated domestic airlines of the United 
States are presently engaged in the transportation of ‘‘air freight.’’ Al- 
though airlines have long been transporting property by air in con- 
junction with Railway Express Agency’s air express service, the direct 
entry of airlines into the freight transportation field is essentially a 
postwar development, the first airline tariff offering to the public a 
common carrier air freight service having been published on October 
1, 1944. 

In conjunction with the establishment of their air freight service, 
the airlines recognized that adequate and efficient ground transporta- 
tion service, coordinated with the air service, was essential if air freight 
service was to be an effective instrumentality of commerce; and the 
following statement by the Commission indicates that it is in complete 
accord with the airlines on this point :* 


‘‘The sale of air-line service depends to a considerable extent 
upon the speed with which the lines are able to effect deliveries. 
Any delay necessitated by the assembly or distribution of traffic 
by ground transportation will naturally affect the time element 
involved in the over-all service. In some instances, the time con- 
sumed in the movement of traffic by ground transportation will 
closely approach, if not exceed, the time consumed in the line-haul 
air movement. It is necessary, therefore, that the airlines have 
available an expeditious motor-carrier service which will be avail- 
able at all times to meet arriving or departing planes, so that a 
minimum of time may be lost between the original pickup or ulti- 
mate delivery.’’ 


Accordingly, each airline engaging in air freight activities has 
undertaken to provide ground transportation service between the air- 
ports served and designated points within the ‘‘terminal areas’’ of 
those airports, through contracts with local motor carrier operators. 
The air freight shipment moves from the door of the consignor to 
the door of the consignee under the airline’s airbill (bill of lading). 
The trucker accepts and delivers such shipments solely as the agent 
of the airline; and the airline is responsible to the shipper for any 
loss or damage.® 


8 Peoples Express Co., Extension of Operation, No. MC-1756 (Sub. No. 1), 
48 MCC 393 at 395. - : 

91n May 1947, the airlines delegated to their wholly owned subsidiary, Air 
Cargo, Inc., complete authority to act as their agent in arranging for, and super- 
vising the operation of, such ground transportation service. 
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In the Sky Freight Delivery Service Case the Commission faced, 
for the first time, the question of the extent to which a motor carrier, 
transporting air freight under contract with an airline, was operating 
within the exemption provision of Section 203(b) (7a). The Commis. 
sion summarily dismissed the Railway Express Agency cases as possible 
precedents, and quite properly approached the Sky Freight Case as 
one of first impression. 

The applicant in the Sky Freight Case requested a certificate of 
public convenience and necessity to transport shipments moving on 
commercial airline or air express bills of lading between the airports 
in the New York-Newark area, on the one hand, and points in New 
York and northern New Jersey, on the other hand. The opinion of 
the Commission contained the following findings of fact. The service 
was being provided exclusively for American Airlines under a contract 
with that airline. The motor carrier acted solely as agent for the 
airline and performed in the name of the airline. The shipments at all 
times moved under the airbill (bill of lading) of the airline. The 
service was provided between La Guardia and Newark airports, on the 
one hand, and all points within the ‘‘air freight terminal area’’ of the 
airline as set forth in its tariffs, on the other hand. Five points in New 
York and twenty-three points in New Jersey were included within such 
‘‘air freight terminal area,’’ the most distant point in New York being 
twenty-three miles from La Guardia Airport and the most distant point 
in New Jersey being eight miles from Newark Airport. The contract 
also provided for an expansion by the airline of such ‘‘terminal area” 
to include points within forty-five miles of La Guardia Airport and 
twenty-seven miles of Newark Airport. 

The Commission first considered the meaning of the phrase ‘‘inci- 
dental to transportation by aircraft’’ as used in Section 203(b) (7a). 
Although general consideration had been given to that section by the 
Commission in the R. E. A. cases, it had never previously undertaken to 
define that particular phrase. Legislative history unfortunately could 
offer no assistance, since Congress had not disclosed its intent or pur- 
pose in adding Section 203(b) (7a) to the Act. Consequently, the 
Commission elected to follow the dictionary definition of ‘‘incidental’’ 
and concluded that, to be ‘‘incidental,’’ the motor carrier transporta- 
tion must be a ‘‘result of,’’ and ‘‘adjunct of,’’ and ‘‘subordinate to’’ the 
movement by air. In support of this conclusion, the Commission re- 
ferred to Sections 202(c) (1) and (2),* which were added to the Act 


10 Supra note 7. ' , 

10a “(c) Notwithstanding any provision of this section or of section 303, the 
provisions of this chapter, except the provisions of section 304 relative to qualifi- 
cations and maximum hours of service of employees and safety of operation and 
equipment, shall not apply— . 

(1) to transportation by motor vehicle by a carrier by railroad subject to 
chapter | of this title, or by a water carrier subject to chapter 12 of this title, 
or by a freight forwarder subject to chapter 13 of this title, incidental to trans- 
portation or service subject to such parts, in the performance within terminal 
areas of transfer, collection, or delivery services; but such transportation shall 
be considered to be and shall be regulated as transportation subject to chapter 
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two years after Section 203(b) (7a). In those sections Congress again 
aced, H used the phrase ‘‘incidental,’’ when referring to motor carrier service 
Tier, § rendered in conjunction with transportation by other forms of carriers, 
ating # but was more specific, in that the term ‘‘incidental’’ was limited ex- 
imis- § pressly to pickup, delivery, and transfer service within the terminal 
Sible B sreas of the line-haul carriers. The Commission, in the Sky Freight 
€ & B (ase, indicated that the language in Section 202(c) could probably be 

regarded as a more artistic expression by Congress of the same general 
fe of BH wncept it intended to convey in Section 203(b) (7a). From the dic- 
3 O01 Ftionary definition of ‘‘incidental’’ and the analogous, although later, 
orts # use of that term in Section 202(c), the Commission drew the following 
New § conclusion : 


Ps Rane os transportation in the performance of collection, delivery, 

tract or interline transfer of air freight within what appears to be a 
the reasonable terminal area for the line-haul air carrier is ‘incidental’ 

t all to the transportation by air.’’ 

The The Commission dismissed the application of Sky Freight upon 


the | making the ultimate finding that the service proposed was within the 
the ff scope of the exemption provided in Section 203(b) (7a) as thus de- 
New ff fined. It should be noted in passing, however, that this definition does 
such not necessarily purport to be all-inclusive. Collection, delivery, and 
eing ff transfer services within the airline’s terminal area are held to be 
oint § “incidental to transportation by aircraft’’; but the definition does not 
Tact indicate that the Commission intended thereby to exclude the possi- 
rea bility that other types of service may also be ‘‘incidental to transporta- 
and § tion by aircraft’’ within the meaning of that phrase as used in Section 
_ , § 203(b) (7a). Thus, for example, cases involving the ‘‘emergency’’ type 
in¢l- § of service, discussed in the following subsection, were decided subse- 
7a). | quent to the Sky Freight Case; and even though such service extended 
the § far beyond the terminal area of the airport concerned, it was held by 
n to § the Commission to be ‘‘incidental’’ within the meaning of the exemption. 
ould In the second case presented to the Commission involving the trans- 
pur- § portation of air freight by a motor carrier under contract with airlines, 
the again the application was for authority to provide motor transportation 
tal for property moving on airline bills of lading between La Guardia and 
rta- | Newark airports, on the one hand, and points in northern New Jersey, 


re- | | of this title when performed by such carrier by railroad, as transportation sub- 
Act §j ject to chapter 12 of this title when performed by such water carrier, and as 
transportation or service subject to chapter 13 of this title when performed by 
such freight forwarder; : 

the (2) to transportation by motor vehicle by any person (whether as agent or 
aif § U2der a contractual arrangement) for a common carrier by railroad subject to 
chapter 1 of this title, an express company subject to chapter | of this title, a 
motor carrier subject to this chapter, a water-carrier subject to chapter 12 of this 
t to & title, or a freight forwarder subject to chapter 13 of this title, in the perform- 
Fitle, | 2tce within terminal areas of transfer, collection, or delivery service; but such 
ane. & transportation shall be considered to be performed by such carrier, express com- 
inal | Pany, or freight forwarder as part of, and shall be regulated in the same manner 
hall as, the transportation by railroad, express, motor vehicle, or water, or the freight 
pter forwarder eo or service, to which such services are incidental.” 56 Stat. 

300, 49 U.S.C. 302. 
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within forty miles of the Newark Airport, on the other."1 Except for 
the fact that the contractual arrangements with the airlines were oral, 
rather than written, the facts of the Golembiewski Case were virtually 
identical to those in the Sky Freight Case, and the Commission so stated: 


‘“‘The application before us is almost identical to that filed by 
Sky Freight, supra. The maximum hauls involved in the Sky 
Freight Case were approximately the same as those here proposed. 
In that case, as here, shipments transported move in door-to-door 
service at rates fixed by the airlines and under contracts between 
applicants and the airlines. We find nothing in applicant’s present 
proposal to compel us to a different conclusion than was reached in 
the Sky Freight Case.’’!? 


The Commission qualified its decision, however, by saying: 


“*Such consideration as door-to-door rates and air-carrier billing 
and responsibility are not necessarily controlling and would not 
require a finding of an exempt operation should it appear that the 
motor-carrier service involved was so extensive as to constitute, 
in fact, a line-haul part of a through interline service, rather than 
a bona fide collection or delivery service incidental to air carrier 
service. ’’!3 


This admonition in the Golembiewski opinion soon found practical 
application in the next case of this type to be decided by the Commis- 
sion, Peoples Express Co., Extension of Operation..4 The nature of 
the service proposed in the Peoples Express Case was found to be sub- 
stantially the same as that proposed in the two preceding cases: the 
application was limited to shipments moving on commercial airline or 
air express bills of lading, the service was to be rendered for airlines 
under contract, door-to-door airline rates would apply to the shipments, 
and they would be covered throughout their movement by the airline 
shipping document. The only distinguishing feature between the 
Peoples Express Case and the two preceding cases was that the proposed 
service was to be provided between the airports in or adjacent to New 
York and Newark, on the one hand, and all points in the entire State 
of New Jersey, on the other hand. 

On the issue of the applicability of Section 203(b) (7a) to this pro- 
posed service, the Commission concluded that service within such por- 
tion of the area involved as duplicated the Sky Freight proposal would 
be within the exemption; but it went on to point out that certain of 
the points to be served were more than one hundred miles distant from 
the Newark Airport and actually were in the immediate vicinity of the 
Philadelphia Airport at which the same type of air service was avail- 
able. Based on such findings the Commission reached the following 
important conclusion : 


11 Sigmund J]. Golembiewski, Common Carrier Application, No. MC-106850, 
48 MCC | (1948). 

1248 MCC | at 4. 
13 48 MCC | at 5. 
14 Supra note 8. 
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‘*Motor operations conducted as those proposed which extend so 
far as to reach into the territory adjacent to, and served primarily 
by, another airport clearly take on the character of inter-terminal 
line-haul service in substitution for, rather than incidental to, air 
transportation.’’ (Emphasis added). 


The Commission found that the publie convenience and necessity 
required the service proposed in the Peoples Express application; and 
rather than attempting to draw a line between that portion which was 
exempt under Section 203(b) (7a) and that which was not, the Com- 
mission decided to issue a certificate for the entire operation. 

The Peoples Express Case decision thus provides a significant corol- 
lary to the definition of ‘‘incidental to transportation by aircraft’’ in 
the Sky Freight Case, by establishing an important category of service 
which will not be regarded as service within ‘‘a reasonable terminal 
area for the line-haul air carrier’? and hence exempt under Section 
203(b) (7a), namely, motor carrier service which extends into the ter- 
minal area of another airport at which like air service is available. 

The other two cases of this type decided by the Commission are the 
Harry Lillien Case *® and the Hazel Kenny Case.* The former is an 
unreported case involving a motor carrier providing transportation of 
property in the New York and nearby Connecticut area for the Belgian 
airline, Sabena, under contract with that airline. The service was held 
to be within the exemption in Section 203(b) (7a) on the authority 
of the Sky Freight Case. The latter case involved an application for a 
certificate of public convenience and necessity by a motor carrier pro- 
viding pickup and delivery service for air freight in the Pittsburgh 
area under contract with Capital Airlines. The application requested 
authority to provide such service to all points within a fifty-mile radius 
of the airports in Allegheny County (Pittsburgh), although at that 
time (and at present) Capital Airlines and the other airlines serving 
Pittsburgh were (and are) providing pickup and delivery service under 
their tariffs only within Pittsburgh and its immediately adjacent 
suburbs. In analyzing the area within the fifty-mile radius contem- 
plated for service by the Kenny application, the Commission stated: 


‘Within this radius Pittsburgh is the largest point in size and 
within Pittsburgh and a small area therearound is concentrated the 
greatest density of population for such radius. The radius also 
embraces some mountainous territory within which principal air 
terminals are not likely to be located. Shippers on the perimeter of 
the radius are desirous of air service. That they seek an expedi- 
tious movement of their traffic by air is evident from their prac- 
tice of not engaging line-haul motor carriers to transport their 
freight to and from the airports. Because of this the air carriers 
are handicapped in attracting more freight from these points when 
they do not have an agent to perform the incidental ground haul. 


1548 MCC 393 at 396. Se 
16 Harry Lillien, Common Carrier Application, No. MC-108665, unreported. 

1 17 Hazel Kenny Extension-—Air Freight, No. MC-5485 (Sub. No. 1), 49 MCC 
(1949). 
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We conclude that points within a 50-mile radius of either of the 
two above-described airports in Allegheny County are within the 
terminal areas of air carriers operating to and from such airports, 
and that bona fide collection, delivery, and transfer operations on 
behalf of air carriers serving such airports in the transportation of 
commodities having an immediately prior or subsequent movement 
by aircraft and moving on commercial air line or air express bills 
of lading are incidental to transportation by aircraft and are ex. 
empt from the certificate and permit requirements of the act.’ 


Based on such findings, the Commission dismissed the application. 
On its face the Kenny decision would appear to be the broadest inter. 
pretation to date by the Commission with respect to the scope of the 
Section 203(b) (7a) exemption. Actually, however, such is not the 
ease. It should be noted that the Commission qualified its decision in 
the Kenny Case by providing that such traffic must be moving on com- 
mercial airline or express bills of lading. Since an airline or air express 
bill of lading may be issued only in conformance with a tariff published 
by the airline or the Railway Express Agency and filed with the Civil 
Aeronautics Board, and no such tariff had been so filed, the Commis- 
sion was not in fact authorizing Kenny to provide the proposed service 
within the fifty-mile radius contemplated by the application. In effect, 
the Commission merely held that if a commercial airline should pub- 
lish a tariff providing pickup and delivery service to points fifty miles 
distant from the Pittsburgh airport and should contract with Kenny 
to perform the actual operation for the airline, such operation by Kenny 
would then be within the exemption. 

The qualification that shipments must be ‘‘moving on commercial 
airline or air express bills of lading’’ appears in every decision of the 
Commission in which it has held that ground service provided for air 
freight by motor carriers under contract with the airlines is within the 
exemption of Section 203(b) (7a). The significance of this qualifica- 
tion may not be readily apparent; but what it in effect represents is a 
reliance by the Commission upon the fact that air freight moving in 
motor carrier service under airline bills of lading must necessarily be 
moving under the airline tariffs and under airline contracts with the 
motor carriers, and such movements cannot take place without the 
sanction of the Civil Aeronautics Board.’® Thus, the Commission in 


1849 MCC 182 at 185. mn 

Editor’s Note: Subsequent to this decision, the proceeding in the Kenny Case 
was reopened upon petition of the American Trucking Associations, Inc., and a 
further hearing was held on February 27, 1950. In addition to the A. T. A., the 
Local Cartage National Conference, Air Cargo, Inc. (on behalf of the airlines), and 
others intervened. The report and order on further hearing, recommended by 
Examiner James C. Cheseldine on February 27, 1951, reaffirmed the findings of the 
Commission in its original opinion in this case. E 

19 The specific sections of the Civil Aeronautics Act under which the Board 
exercises full regulatory control over such contracts and services are the following: 
Section 412(a) which requires every air carrier to file with the Board a copy 0 
every contract affecting air transportation between such air carrier and any other 
carner for cooperative working arrangements; Section 412(b) which requires 
the Board to disapprove such contract if it shall find it to be adverse to the public 








es 


of the 
in the 
‘ports, 
NS on 
ion of 
ement 
s bills 
re ex. 
et, 78 


ation. 
inter- 
of the 
t the 
ion in 
; COM- 
cpress 
lished 
Civil 
mmis- 
ervice 
effect, 
pub- 
miles 
cenny 
cenny 


ercial 
if the 
yr air 
n the 
lifica- 
s isa 
ng in 
ly be 
h the 
t the 
yn in 


quires 
public 





APRIL, 1951 591 





—_ 


these cases is actually saying that if such movement is approved by the 
Civil Aeronautics Board it will be approved by the Commission. 

The Commission, in deciding the foregoing cases, has unquestion- 
ably exercised sound administrative judgment and acted in a manner 
consistent with the apparent intent of Congress by according almost 
conclusive weight to those very factors which place such motor trans- 
portation squarely under the jurisdiction of the Civil Aeronautics Board, 
namely, that such services are provided pursuant to contracts between 
the airlines and the motor carriers and the fact that such services are 
offered to the public as services of the airlines under their tariffs, ship- 
ping documents, and responsibility. Although the Commission, of course, 
has the primary duty of construing the scope of the exemption in Sec- 
tion 203(b) (7a), the serious repercussions of such interpretations are 
felt mainly by the air transport industry; since air transportation is 
utterly reliant upon motor carrier transportation for the local move- 
ment of airline traffic to and from the airports. Thus, it is most ap- 
propriate that the Commission has afforded the Board the initial oppor- 
tunity to regulate the nature and extent of such service. 

At first blush, the Commission’s decision in the Peoples Express 
Case, supra, in which it refused to extend the exemption of Section 
203(b) (7a) to include motor transportation of air freight moving 
under airline contracts and shipping documents from Newark Airport 
to the very limits of Philadelphia, might possibly appear to be a contra- 
diction of, or at least inconsistent with, the principles above indicated. 
Actually, however, such apparently exceptional action by the Commis- 
sion was quite proper, and created no conflict with the Civil Aero- 
nautics Board, since the Board had never given its sanction to such 
operations. The air carriers with whom Peoples Express had its con- 
tracts, and for whom it was acting, were not certificated airlines and 
were operating under a temporary exemption which relieved them from 
fling tariffs and contracts. Such exemption, a holdover from prewar 
conditions, has long since been abolished; and now all air freight car- 
riers, as well as the scheduled airlines, are fully subject to the afore- 
mentioned tariff and contract provisions, Sections 403 and 412 of the 
Civil Aeronautics Act. 


Motor Carrier Service Provided Under Contract With Airlines as 
Emergency Substitute for Air Service 


Airlines provide service to points which they are authorized to serve 
through airports approved by the Civil Aeronautics Board. Such ap- 
proval includes not only the airport regularly used for such services, 
but also airports to be used under emergency conditions when the air- 
port regularly used is unavailable. Unfavorable weather conditions are, 





interest, otherwise to approve it; Section 403(a) which requires the air carriers to 
publish in their tariffs all services which they provide in connection with air 
transportation; Section 403(b) which prohibits an air carrier from providing a 
service not so published in its tariff; and Section 1002(g) which authorizes the 
Board to suspend the publication of any tariff provision pending hearing and de- 
cision with respect to its lawfulness. 













592 





I. C. C. PRACTITIONERS’ JOURNAL 





of course, the usual reason for utilization of an alternate airport. In 
the Graff and Blue Bird cases,2° the motor carrier operators, who were 
regularly engaged in transporting airline passengers between the Balti- 
more Municipal Airport and Baltimore, and between the Chicago Mu- 
nicipal Airport and Chicago, respectively, applied to the Commission 
for appropriate authority to transport such passengers between each of 
those cities and the alternate airport used when the Baltimore and 
Chicago municipal airports were unavailable. In the Graff Case the 
usual alternate was the airport at Washington, D. C., and in the Blue 
Bird Case the usual alternate was the airport at Milwaukee. 

The Commission decided in both cases that such emergency service, 
although clearly rendered beyond what could conceivably be regarded 
as the ‘‘terminal areas’’ of the Chicago and Baltimore airports and un- 
questionably ‘‘line-haul’’ motor carrier operation in character, was 
nevertheless ‘‘incidental to transportation by aircraft’’ within the mean- 
ing of the exemption in Section 203(b) (7a). The Commission specifi- 
cally stated that cases previously decided by it involving regular, as 
distinguished from emergency, service were not precedents for deciding 
these two cases, and spelled out the following principles for cases of 
this type: 


‘*Connecting-carrier line-haul motor operations are complement- 
ary to air transportation services with which they connect and are 
conducted regularly as a part of through interline service. In con- 
trast the operations here involved, though line-haul, are sporadic 
and irregular in point of time and emergency in character. They 
are furnished at the airline’s expense and serve as a substitute for 
impossible or impracticable air transportation and not as a comple- 
ment to regular air service. They are clearly subordinate to the 
regular air service; a necessary result or adjunct of it, without 
which, or its equivalent in some form, maintenance of regular air 
service would be more hazardous if not wholly impracticable on 
many occasions.’”?! 


The logic and soundness of this decision is indisputable, and ex- 
tended discussion could add nothing. 


Ill. Cases Involving Commercial Airline Traffic Transported by 
Motor Carriers Operating Independently of the Airlines 


The third category of cases before the Commission involving See- 
tion 203(b) (7a) concerns airline traffic transported to and from air- 
ports by motor carriers who do not operate under contract with the 
airlines and do not carry passengers or property for the airlines or 
under airline tickets or shipping documents. 


20 Theodore Graff, Common Carrier Application, No. MC-108218, 48 MCC 310 
(1948); Blue Bird Air Service, Contract Carrier Application, No. MC-107420, 48 
MCC 310 (1948). 

2149 MCC 310 at 315-316. 
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General Considerations Affecting the Commission’s Treatment of Cases 
in This Category 


The exemption in Section 203(b) (7a), in contradistinction to the 
exemption in Section 202(¢) (2), is not limited to incidental transpor- 
tation performed by a person acting ‘‘as agent or under a contractual 
arrangement’’ with the line-haul carrier. The exemption in Section 
203(b) (7a) requires only that the motor carrier transportation be 
“incidental to transportation by aircraft.’’ It is therefore evident that 
motor carrier operators may, within certain limits, engage in providing 
“ineidental’’ ground transportation for airline traffic independently of 
the airlines; and the Commission has so recognized in the cases to be 
discussed in this section. 

For economic or other reasons, the airlines do not, except in a very 
few instances, provide motor carrier transportation for airline passen- 
gers locally to and from the airports, nor do they provide air freight 
pickup and delivery service for all points which may regularly receive 
air service through a particular airport. Independent motor carrier 
operators have entered the field to fill these gaps; and also to compete 
at certain points with the motor carrier service actually provided by 
the airlines. 

Since such service is provided by independent motor carrier opera- 
tors and not by the airlines, the Commission, in determining whether 
that service is within the exemption of Section 203(b) (7a), cannot rely 
on the factors regarded as so significant in the preceding category of 
eases, namely, airline contracts and tariffs and the concurrent juris- 
diction of the Civil Aeronautics Board. 

Since these services are not subject to the jurisdiction of the Board, 
and a finding by the Commission that such service is within the exemp- 
tion of Section 203(b) (7a) would free such motor carrier operations 
from all Federal regulatory authority, it would appear appropriate for 
the Commission to adopt a more conservative and critical approach in 
considering these cases than in considering cases involving service under 
airline contracts and tariffs which are also subject to the concurrent 
jurisdiction of the Board; and the Commission has, in fact, taken just 
such an attitude in several of these cases. 


Analysis of Commission Decisions in Cases Involving Independent 
Motor Carrier Operators 


The first case under Section 203(b) (7a) involving this type of 
service was the Seattle Transfer Company Case.2* An application was 
fled for a certificate authorizing the transportation of property be- 
tween the City of Seattle and the Seattle-Tacoma Airport, through which 
United Air Lines served Seattle. The case was submitted to a joint 
board, and the recommendation of the joint board became the decision 
of the Commission by operation of statute. The opinion does not indi- 
cate that the service was one provided under contract with the airline 





22 Seattle Transfer Co. Extension—Seattle-Tacoma Airport, No. MC-67020, 
6 Fed. Car Cas. 154 (1947) 47 MCC 1064. 
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or that the shipments moved in ground transportation under airline 
shipping documents. On the authority of the Port Columbus Case, supra, 
it was held that such motor carrier transportation for property which 
has had or will have a prior or subsequent movement by aircraft was 
within the exemption of Section 203(b) (7a). 

The Commission itself first considered this type of operation in the 
Air Freight Delivery Service Co. Case,?* which was decided in conjunc. 
tion with the Sky Freight Case. The application of Air Freight was for 
a certificate authorizing the transportation by motor carrier of air 
freight between the Newark Airport and points in the commercial zone 
of New York City, which does not include Newark. The findings of 
fact indicated that Air Freight was rendering such service for the ac- 
count of seventy shippers and in addition served several airlines; but 
the airline service apparently was not under contract, although the Com- 
mission indicated that such contracts were contemplated. In its discus- 
sion and in drawing its conclusions, the Commission treated both the 
Sky Freight and the Air Freight applications together, and found them 
both to be within the exemption. The Air Freight application appears 
actually to have presented the Commission with a considerably narrower 
and simpler issue than that raised by the Sky Freight application. This 
latter application involved both the Newark and La Guardia airports and 
all points named in American Airlines’ terminal area tariff, which ecov- 
ered numerous points in both New York and New Jersey in the areas 
surrounding those airports; whereas, the Air Freight application was 
limited solely to service between the Newark Airport and points in the 
New York City commercial zone. The holding that the Air Freight 
application involved exempt service therefore appears to have been gov- 
erned solely by the fact that the Newark Airport is one of the airports 
regularly used by the airlines in providing service to and from the New 
York City area. 

In the Teterboro Motor Transportation Case,?* the Teterboro Com- 
pany applied for authority to transport airline passengers between 
Bendix Airport at Teterboro, New Jersey and New York City and be- 
tween that airport and points in New Jersey within twenty-five miles 
of the airport. This operation was to be conducted independently of the 
airlines. The Commission held that the proposal, insofar as New Jersey 
points were concerned, met the requirement established in the Sky 
Freight Case that the traffic carried ‘‘must as a prerequisite have an im- 
mediately prior or subsequent movement by aircraft’’ and further held 
that the Newark Airport could reasonably be considered as the airport 
intended to serve points in New Jersey within a twenty-five mile radius 
thereof. On the basis of these findings the proposed service to the 
New Jersey points was held exempt; but because the operation to New 
York City would include other than airline passengers, a certificate 
was issued for such operation. 





23 Air Freight Delivery Service, Inc., Common Carrier Application, No. MC- 
106730, 47 MCC 229 (1947). : 

24 Teterboro Motor Trans. Inc., Common Carrier Application, No. MC-106283, 
47 MCC 247 (1947). 
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In the Peter Picknelly Case,*> an application was filed by Picknelly 
for authority to transport airline traffic between Springfield, Massa- 
chusetts and Bradley Field, at Windsor Locks, Connecticut, a distance 
of thirteen miles, including such service at the intermediate points en 
route, Agawam, Massachusetts, and Suffield, Connecticut. Both United 
and Eastern Air Lines testified that they proposed in the immediate 
future to use Bradley Field in providing service for Springfield, but 
Picknelly’s service was not to be under contract with the airlines. The 
Commission found Picknelly’s proposed service to be within the exemp- 
tion of Section 203(b) (7a). The significant findings supporting this 
conclusion are the following : 


‘Tt accordingly becomes necessary merely to determine whether 
the transportation to be performed will constitute a line-haul move- 
ment. We do not believe that it will. Springfield is but thirteen 
miles from the airport in question, not an wndue distance for an 
out-of-town airport, and the intervening area is sparsely settled. It 
is apparent that the operations here considered are in fact delivery 
service from and to the airport and Springfield, and are designed 
for the use of passengers of airlines whose services are essentially 
services to and from the Springfield area.’”* (Emphasis added). 


A situation similar to the Peter Picknelly Case was presented in the 
Atterholt Case.2* A certificate was requested authorizing independent 
motor carrier service for airline traffic between the Youngstown Airport 
and Youngstown, Warren, Sharon, and other points in Mercer County, 
Pennsylvania. The Commission found such service to be within Section 
203(b) (7a), holding: 


‘‘Youngstown, Warren, and Sharon form the three corners of 
an equilateral triangle. Vienna, adjacent to which is the airport, is 
located between Sharon and Warren on the side of the triangle 
opposite Youngstown, so that it appears to be about as close, pos- 
sibly closer, to Sharon than it is to Youngstown. Obviously it serves 
the area. Although the proposed hauls are somewhat longer than 
might be expected in this area we are convinced that the record 
shows a proposal to engage in operations which are incidental to 
transportation by aircraft and within the exemption provided by 
Section 203(b) (7a).’’8 (Emphasis added). 


Likewise, in the Hudgins Case,?® an application for authority to 
transport air freight between the airports within fifteen miles of Dallas 
and Fort Worth, on the one hand, and both Dallas and Fort Worth on 


a ate: Peter Picknelly, Extension of Operations, No. MC-61016 (Sub. No. 7) 47 MCC 

947). 
2647 MCC 401 at 405. 
27 James & bo § Atterbolt, Common Carrier Application, No. MC-108176, 7 Fed. 
Car. 203s. 178 (1949). 

287 S a Cas. 178 at 179. 

29 W. wie os ven Carrier Application, No. MC-109237 (Sub. No. 1), 

7 Fed. Car. te 168 (1949) 
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the other hand, was filed with the Commission by an independent motor 
earrier. In holding that such service was within the exemption, although 
hauls up to forty-five miles may be involved, the Commission stated that 
it so found, among other reasons, ‘‘because the airports involved are 
designed for service to and from both Dallas and Fort Worth, including 
the metropolitan areas of each.’’ 

3ut not all cases decided by the Commission under this category 
involved findings that the proposed service was within the exemption 
of Section 203(b) (7a). Just as in the Peoples Express Case,® the 
Commission placed a limit on the scope of such service when rendered 
under airline contract, so, in the Bruce Koch Case,*! the Commission 
placed a limit on service rendered by independent motor carriers. In 
the Bruce Koch Case, an application was filed by an independent motor 
carrier for authority to transport air freight for shippers and consignees 
between the Vandalia airport, on the one hand, and Dayton (ten miles 
south), Springfield (twenty-four miles east), Sidney (thirty-two miles 
north), and Richmond (forty miles west). In holding that the service 
within the exemption of Section 203(b) (7a) was limited to that in 
the vicinity of Vandalia and Dayton and points within the commercial 
zone of Dayton, the Commission stated : 


‘*The mere fact that the proposal involved is restricted to traffic 
having an immediately prior or subsequent movement by air is not 
enough, standing alone, to require the conclusion that the proposed 
motor service is subject to the partial exemption. Some of it, the 
portion confined to the immediate vicinity of Vandalia no doubt is 
exempt. Also the operations to and from Dayton and points in the 
Dayton commercial zone appear to be exempt, the Vandalia airport 
being known, as above indicated, as the Dayton Municipal Airport. 
Beyond this we cannot go. Available maps indicate a number of 
airports as close or closer than the Vandalia airport to Springfield, 
Sidney, and Richmond. There is no showing that the Vandalia 
airport is the airport normally or regularly used in supplying air 
service to and from these three points or any of them.’’8? 


In the Air Terminal Facilities of California Case,* on the other 
hand, an independent motor carrier filed an application to provide motor 
carrier transportation for air freight to points within a fifty-mile radius 
surrounding the Los Angeles Municipal Airport and to points within a 
seventy-five mile radius of the San Francisco and Oakland airports, 
although evidence at the hearing indicated that the bulk of such service 
was currently being performed within thirty miles of such airports. 
The Commission found, on the basis of the facts of the record, that the 
San Francisco Municipal Airport, the Oakland Municipal Airport, and 





30 Supra note 8. F 

31 Bruce C. Koch, Common Carrier Application, No. MC-108663, 49 MCC 555 
(1949). 
3249 MC 555 at 557. 

33 Air Terminal Facilities of California, Common Carrier Application, No. MC- 
109626 (1949), unreported. 
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the Los Angeles Airport were ‘‘. . . the only airports in these areas 
which can be, and are used by the regular commercial airlines. They 
are obviously the airports designed for service to and from the points in 
the respective areas ...’’ On the basis of such finding it held that the 
proposed service was within the exemption of Section 203(b) (7a). 


Conclusions With Respect to Independent Motor Carrier Service for 
Airline Traffic 


In applying the exemption in Section 203(b) (7a) to ground trans- 
portation of air traffic provided by motor carriers operating independ- 
ently of the airlines, the Commission has very properly approached 
such cases cautiously and critically, since a finding that such service is 
exempt would leave such service free from any Federal regulatory 
authority. In none of these cases, of course, does the Commission im- 
pose the limitation that the shipments must be moving on commercial 
airline or air express bills of lading, for it is obvious that such shipments 
could not be so moving when the motor carrier is operating independent- 
ly of the airlines. The only restriction which the Commission does place 
in its decisions, which find such service to be within the exemption, is 
that the shipment or person carried must have an immediately prior 
or subsequent movement by aircraft. The only relevant facts upon which 
the Commission may rely in making its decision, when such service is 
not offered by the airline itself, are thus limited to the nature of the 
actual movement of airline traffic and the geographical relationship be- 
tween the particular points involved. The criteria which have emerged 
from these decisions is that the airport concerned must not only be used 
regularly by the airlines for receiving and delivering traffic originating 
at or destined to the cities and towns included within the motor carrier 
service pattern, but such airport must also be clearly designed to pro- 
vide such service. These considerations obviously present a more difficult 
problem to the Commission than when the service is provided under an 
airline tariff and pursuant to an airline contract, both of which are 
subject to Civil Aeronautics Board authority; and in the last analysis 
the question comes down almost entirely to a matter of the exercise of 
reasonable judgment and discretion by the Commission. 


Summary and Conclusion 


When Congress, by Section 1107(j) of the Civil Aeronautics Act of 
1938, amended Section 203(b) of the Interstate Commerce Act to create 
an exemption for motor carrier transportation incidental to transporta- 
tion by aircraft, it offered no clue as to the meaning of the term ‘‘inci- 
dental’’ as so used. Since the exemption is, in effect, a limitation on the 
authority of the Interstate Commerce Commission over such operations, 
the Commission had the primary duty of construing the scope of such 
exemption. The cases which have arisen before the Commission involv- 
ing this exemption fall into two distinct categories, prewar cases and 
postwar cases. The prewar cases were concerned solely with the air 
express traffic of the Railway Express Agency; and the Commission, 
without endeavoring to analyze or define the exemption, held that local 
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motor transportation of such traffic for the Express Agency should be 
certificated along with the Express Agency’s rail express rights. These 
cases have been distinguished, and probably may be regarded as over- 
ruled, by the postwar cases; and in any event they have been totally 
disregarded by the Commission in its many postwar decisions involving 
this question. 

The postwar cases before the Commission involving Section 203(b) 
(7a) have been concerned with motor carrier ground transportation of 
both air passengers and air freight. The Commission has held, with only 
one readily distinguishable exception, that when such services are pro- 
vided under the airline tariffs by motor carriers under contract with the 
airlines, and are thus under Civil Aeronautics Board control, they fall 
within the exemption. On the other hand, when such services are ren- 
dered by motor carriers operating independently of the airlines, with 
the result that the Civil Aeronautics Board has no control over such 
operations, the Commission critically examines the area of proposed serv- 
ices; and only if the airport concerned is regularly used by the airlines 
and such airport is clearly intended to serve the town to which the motor 
carrier proposes service, will such operation be held to be within the 
exemption. 

The principles thus developed and applied by the Commission in 
the numerous cases which have been presented to it involving an inter- 
pretation of Section 203(b) (7a) appear to be consistent with Con- 
gressional intent and with sound administrative practice. The airlines 
have taken no issue with the Commission with respect to these decisions, 
and have developed their pattern of ground transportation for airline 
traffic within the framework of the principles thus enunciated; and 
although the line-haul motor carriers apparently are somewhat fearful 
that such exempt motor carrier transportation might someday invade 
their certificate rights, to date no line-haul motor carrier has been able 
to demonstrate to the Commission that its construction and application 
of the exemption in Section 203(b) (7a) has produced any harmful 
effects on the motor carrier industry. 

















An Application of Cost Analyses to the 
Rail Passenger Service 


By Forp K. Epwarps, Director, 
Bureau of Coal Economics, National Coal Association 


This paper is directed to some practical uses of cost data as an aid 
both to the formation of transportation policy and the pricing of the 
carriers’ services, taking the passenger train services as one very signifi- 
cant illustration. I have endeavored to set down the problem in its 
broad aspects. It will be observed that the ascertainment of the facts 
on costs may be but a small part of the over-all program, which the cost 
analysis may show to be necessary. 


Passenger Out-of-Pocket Losses 


The appendix hereto shows the computation of the estimated 1949 
out-of-pocket losses incurred in the rendering of the passenger train 
services (passenger, baggage, mail, and express) for the Official Terri- 
tory carriers and for all Class I carriers. The Official Territory 1949 
out-of-pocket losses were computed at $147 million, or 53 percent of the 
net railway operating deficit as reported by the carriers to the Inter- 
state Commerce Commission.! To this was added, however, $28 million 
as representing the out-of-pocket costs of hauling the passenger portion 
of the non-revenue freight traffic and $12 million as a conservative allow- 
ance for the out-of-pocket cost of capital, this latter being figured at 3 
percent on the net investment in the passenger train equipment only. 
The total comes to $187 million. The comparable figure for all Class I 
carriers is $488 million. The figures are roughly comparable to taking 
100 percent of the operating expenses solely related to the passenger 
service plus some 65 percent of the common expenses apportioned to 
passenger service. The elimination of these out-of-pocket losses is 
equivalent in its revenue effect to raising freight rates (and revenues) 
by a like amount (assuming no loss of tonnage therefrom). 

There is no thought that the out-of-pocket losses in each individual 
situation can be exactly estimated by the percentages used in the Ap- 
pendix hereto. Where the passenger operations loom large in the car- 
rier’s operations, the saveable expenses (assuming the elimination of all 
passenger services) may be larger than those indicated. On the other 
hand, the reverse may be true for carriers whose passenger operations 
are of a very limited nature. Only individual studies will bring this out. 
But the question of precision is here beside the point. The passenger 
service out-of-pocket losses have grown from insignificant proportions in 





Epitor’s Note: This paper was presented before the Fifth Rail Transportation 
Institute, American University, Washington, D. C., March 17, 1951. . 

1 All references to passenger service out-of-pocket losses or deficits herein refer 
to the estimated actual losses that could be avoided if passenger service were dis- 
continued. This is a from the Commission’s statistical separation of 
the total operating expenses 


tween freight and passenger. 
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the past to gigantic proportions at present (near 1% billion dollars), and 
the trend in recent years, despite our relatively prosperous economy, has 
been sharply upward. Obviously, the problem now goes far beyond the 
once advocated concept that passenger losses are justified by the adver. 
tising value of operating ‘‘name trains.’’ 


No Counterpart 


To my knowledge there is no general counterpart in our economy of 
this passenger service situation, i.e., one where an industry continues to 
produce and sell a separate product or service upon which it continues 
to take huge out-of-pocket losses, the burden of which it consciously 
places on the remaining users of its services. The nearest parallel to 
this situation may be found, I believe, in the public assistance to the 
domestic air lines. Air mail payments to all domestic carriers for the 
12 months ending June 30, 1950, totaled $61 million of which something 
in the neighborhood of $35 million may be said to consist of ‘‘ public 
assistance’’ payments or subsidy. 

These public assistance payments to the domestic air lines for the 
12 months ending June 30, 1950, were computed as indicated below: 


16 Domestic 18 Domestic 


Item Trunk Lines Feeder Lines Total 
(1) ore (2 (3) (4) 
1. U.S. Mail Revenues (millions) ...................... $45 $15 $60 
2. Ton-Mile Costs— .92 Operating Ratio ........ 57 1. — 
3. Estimated Cost of Handling U. S. Mails 
based on line 2 (millions) ..0.0..0.0.00.0.0000.... 24 1 25 
4. Estimated Public Assistance Payments 


(Line 1 minus Line 3) (millions) ........ $21 $14 $35 


The apportionment of the mail pay costs on a ton-mile basis gener- 
ally parallels the cost procedure of the Civil Aeronautics Board staff, 
if anything overstating the costs chargeable to mail when the expenses 
peculiar to handling passengers, such as sales and solicitation, are de- 
ducted, and other costs peculiar to the handling of mail are added. The 
operating ratio of 0.92 represents the experience of the 4 major air lines 
for the period covered. The apportionments also follow those used in 
the past in rail mail pay cases, except that the ton-mile, in lieu of the 
car-foot-mile, is used, this being the principal cost determinant. 

Bituminous coal’s share of the passenger out-of-pocket losses in Off- 
cial Territory, computed from the proportion of the overhead burden it 
bears, amounts to some $38 million. Based on the figures above, it ex- 
ceeds the Federal assistance to all domestic air lines contained in the 
air mail payments. 


Economic Effect of Passenger Deficit 


The passenger out-of-pocket losses can have highly undesirable 
economic effects. Under free market conditions the consumer decides 
what is to be produced by buying the goods and services he wants at 
prices which are compensatory, and by withholding his purchases of 
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those goods or services the worth of which, in his judgment, doesn’t 
equal their separable costs of production. In short, costs must be sanc- 
tioned by utility. If the users of the passenger service are paying all 
they are willing to pay, then to continue rendering the services at huge 
out-of-pocket losses evidences a serious waste of our economic resources, 
both as to labor and capital, which could better be employed elsewhere. 

A second aspect of the problem is more serious. It has to do with 
the incidence of the passenger out-of-pocket loss, i.e., the manner in which 
the burden falls upon and affects those who are called upon to bear it. 

In the foregoing air mail illustration the public assistance payments 
are distributed among the taxpayers on an ability-to-pay basis and most 
taxpayers would have difficulty shifting them to others. Turning to 
the rail passenger losses, the carriers must pass them on to the carload 
shippers. In the effort to make his transportation dollars go the farthest, 
it is inevitable that the shipper, in turn, will avoid such a burden when- 
ever it is economically possible for him to do so by shifting his traffic to 
other forms of transportation. This will be done even though, other 
factors being equal, the other agencies of transportation are less fit to 
handle the traffic. This leaves the passenger out-of-pocket losses to fall 
on a narrower and narrower group of commodities, particularly the 
volume-moving commodities, which have difficulty in shifting on a major 
scale to other forms of transportation. 

Over a period of time shippers must themselves pass the burden on 
to the ultimate consumer, and it is here that certain commodities such as 
bituminous coal and anthracite face a serious threat. Their competition 
comes from fuels (oil and gas) that move preponderantly by pipe lines 
or ocean tankers and do not have passenger burdens to bear. The ulti- 
mate consumer who finds it economical to shift to oil or gas also slips 
out from under the freight rate burden. Pricewise the fuels are so 
highly competitive that it sometimes doesn’t take much to tip the scales. 

In summary, the passenger deficits represent an economic waste of 
labor and capital. Of still greater importance, they serve to drive traffic 
which would otherwise move by rail, because it is the fittest agency to 
handle it, to the less fit agencies; they magnify the overhead burden 
laid on the low-grade, volume-moving commodities which cannot readily 
shift to other forms of transportation; and finally, they act to exclude 
many low-grade, volume-moving products from markets which they could 
otherwise hold. In the long run passenger out-of-pocket deficits can do 
major injury to the railroads themselves. 


Commission’s Attitude Toward Passenger Deficits 


To what extent are the freight shippers of the country to be ex- 
pected to carry these passenger losses? The trend in the thinking of the 
Interstate Commerce Commission on this subject over the last 35 years 
is of great interest. At the outset, the Commission seems to have been 
shocked by the idea that freight service should pick up any of the losses 
in passenger service, or even provide a return on property used ex- 
elusively in passenger service (The Five Per Cent Case—31 I. C. C. 351, 
392, 1914) : 





602 I. C. C. PRACTITIONERS’ JOURNAL 





‘*We know of no provision of law under which we should be justi- 
fied in increasing freight rates to provide a return upon property 
used exclusively in the passenger service, much less to take care of 
losses incurred in such service. In our opinion each branch of the 
service should contribute its proper share of the cost of operation 
and of return upon the property devoted to the use of the public.”’ 


With the enactment of the Transportation Act of 1920 and its new 
Section 15a, the Commission stated (Revenues in Western District, 113 
I. C. C. 3, 22-23, 1926) that the law and economic conditions had changed 
since the above cited case, and rejected the argument that it would be 
unlawful further to burden freight traffic to correct deficiencies growing 
out of the inability of the passenger business to meet its full share of 
the revenue burden. But the carriers were admonished : 


‘*What has been said above should not be construed as indicating 
that the passenger business may be excused from contributing the 
greatest possible earnings consonant with adequate service and 
reasonable charges. On the contrary, public duty rests upon the 
management of the carriers, individually and collectively, carefully 
to survey the passenger situation and to exert every legitimate effort 
to place this branch of their operations on a more compensatory 
basis.’ 


In Fifteen Per Cent Case, 1931, (178 I. C. C. 539, 564-5) the Com- 
mission’s decision reflected a good deal of economic sophistication on the 
subject when it said (citing Northern Pacific Railway vs. North Dakota, 
236 U. S. 585 and Norfolk & Western Railway vs. West Virginia, 236 
U. 8. 605) : 


‘It is not our view that these cases prevent the imposition of a 
burden upon one form of service to compensate for an inevitable 
deficiency in earnings of another form of service performed by the 


same carrier . . . However, the earnings of the particular service in 
question are entitled to consideration in the fixing of reasonable 
rates.’’ 


In the case just cited, the Commission again commented on the need 
of the carriers to reduce their passenger deficits, concluding with the 
statement: ‘‘But plainly the situation is in need of drastic attention.” 

Since the last two cases cited, the law has again changed, when the 
Transportation Act of 1933 repealed the mandate to prescribe rates so 
that they would yield a fair return on the total value of all carriers as 
a group and repealed the recapture clause, the key provision of the plan 
for maintaining the financial structure of all rail carriers as a group. 
The economic conditions in respect of passenger operation also changed. 
Although for a few years passenger deficits continued, the World War II 
years brought large earnings from passenger operations. But the pas- 
senger deficits have now reappeared in aggravated form and past admoni- 
tions of the Commission calling for drastic attention have not served 
to hold them in check. 
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In 1939 the reported passenger service net railway operating deficit 
erty (which is not the same as the out-of-pocket loss, but nevertheless is indi- 
eative of the trend in the out-of-pocket losses) stood at $251 million; 

“the in 1947 it was $427 million; in 1948, (one of rail’s 10 best years since 
1911) it was $560 million, and in 1949 and 1950 it stood at some $650 

million. These figures are before any consideration of capital funds 
poured into the passenger equipment or for the carrying charges thereon. 


new In Ex Parte 168 the Commission said (276 I. C. C. 9, 35): 
bee ‘*While we regard it as ‘trite to say that each particular service, 
its coach, sleeper, parlor car, and head end should as nearly as may be 
ring pay its own way and return a profit (Eastern Passenger Fares in 
a Coaches, 227 I. C. C. 17, 25), and we have accepted the contention 
that there may be traffic that should not be burdened with a short- 
age of passenger service return (Livestock—Western District Rates, 
ting 190 I. C. C. 611, 629) yet, if passenger service inevitably and in- 
the escapably cannot bear its direct costs and its share of joint or in- 
and direct costs, we have felt compelled in a general rate case to take 
the the passenger deficit into account in adjustment of freight rates 
ully and charges. Both the freight and passenger services are essential, 
fort and revenue losses or deficits on the one necessarily must be com- 
ory pensated by earnings on the other if the carriers are to continue 
operation.’’ 
om- One may here point out that no counterpart for such pricing (per- 
the manent absorption of out-of-pocket losses) exists elsewhere in free enter- 
ota, prise, that the great body of consumers operating in a free market ap- 
236 parently feel that the complete passenger service as we now know it is 
not worth its direct costs, that the placement of such a burden on some 
f freight traffic may be discriminatory and even self-defeating, that pas- 
s senger losses of the present magnitude could create a crisis if a sharp 
ble recession in freight traffic should occur, and that some carriers which 
the have systematically approached the problem have been successful in 
ble sharply reducing their passenger service out-of-pocket losses. 
Meeting the Problem 
eed There is no question, of course, but that the Interstate Commerce 
the Commission, rail management, state commissions, rail security holders, 
i.” and shippers are seriously concerned with the problem, but seemingly 
the it is one of those things that must get worse before it gets better. The 
80 amount of sheer inertia and resistance to be overcome at every step is 
as appalling. Sinbad the Sailor with the Old Man of the Sea slung around 
lan his neck had nothing on the rail carriers when one considers all the 
up. ramifications to a re-pricing of the passenger train services or to the 
ed. attempts to abandon or curtail passenger operations. 

II A peculiarity of the problem is that the usual economic pressures 
as- which motivate action under such circumstances (i.e., where direct outgo 
ni- exceeds income) are here not too effective. The losses which fall on those 

who have the responsibility for action (the carriers) are heavily cush- 
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ioned. As long as freight rates are adjusted upward to absorb these 
deficits, the all- -important pressure on management to abandon, curtail, 
offer substitute service, or re-price its services, is not what it otherwise 
would be. In contrast the electric interurban industry is probably a 
good example of the adjustments that can be made when an industry is 
forced to face up to the realities of changing market situations. 

Admittedly the mechanics of eliminating passenger losses on a major 
scale is a task of large proportions. To a large extent it is a public 
relations job. But here the carriers should be able to profit from what 
appears to be a much more sympathetic atmosphere than has existed in 
the past. The I. C. C. has recently indicated its interest in the problem, 
requesting funds and personnel (as yet not received ) to conduct a 
major study of the problem. State utility commissions, I understand, 
have set up a special committee through their National Association of 
Railroad and Public Utility Commissioners to explore the matter, at the 
same time inviting the participation of the I. C. C., other Federal agen- 
cies, and railroad management and labor. It is my understanding that 
some effective planning has been done by this joint committee to the 
extent of setting up plans for train-by-train studies, which will match 
revenues earned against out-of-pocket (direct) costs incurred. These 
studies would be made for test months on trains, the profitability of 
which is under suspicion. 

The major facts of the problem are not too hard to come by. Long 
contact with these problems indicates that the results stand out pretty 
clearly, borderline items of expense notwithstanding. In the last 
analysis such a ‘‘grass roots’’ approach is indispensable, for the solu- 
tions must be tailored to a host of individual circumstances, and this is 
something which the carriers can best carry forward themselves, given 
cooperation and encouragement by the regulatory agencies which in 
many cases have the final word on solutions adopted. 

The solutions in some cases may be complicated by the question as to 
where the principal deficiencies in revenues exist, i.e., in the passenger 
service or in the so-called head-end traffic, consisting of baggage, mail, 
express, milk, ete. The answers to this problem may be facilitated by a 
knowledge of the revenues and relative costs for each class of service. 
To illustrate, for the past year or two representatives of the Post Office 
and of the railroads have been figuratively climbing over trains and 
through stations armed with measuring tapes determining the footage 
occupied by passengers, mail, baggage, express, the handling costs, ete. 
All this is good and useful as a starting point. It matches the payments 
of each service against relative benefits received. It aids in setting out 
the separable costs attributable to each service, especially the direct 
handling cost and payrolls peculiar to each traffic, the car maintenance 
charges attachable to each class of traffic, and the like. In short, it is a 
test of whether the revenue from any of the passenger services is grossly 
out of relation to the use which that service makes of the labor and 
equipment. 

However, there is always the temptation to use such apportionments 
as a sole guide to rates, a treatment which ignores the joint cost problem. 
Like the ‘‘classical cow,’’ no matter how one apportions her upkeep be- 
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tween beef and hide, she still must be fed somehow by those who feel 
that cows are indispensable to their needs. 

At least some segment of passenger train expenses are jointly in- 
curred. The local passenger train or self-propelled car must still have 
a power unit, whether it handles passengers alone, mail alone or both. 
Where two or more services are jointly rendered requiring the produc- 
tion of a separate service (i.e., the passenger train operations), such 
services in combination should at least compensate for the separable (or 
added) costs they incur. What one service cannot pay for should, 
insofar as possible, be looked upon as a burden resting on the remaining 
users of the service before casting about for ‘‘outsiders’’ (freight traffic) 
upon whom to place the losses. In short, ability to pay should be recog- 
nized as fully in pricing the passenger train services as it is in the freight 
service, car-foot measurements notwithstanding. 

Bituminous coal was called upon to chip in to the extent of some 
$38 million as its share of the Official Territory out-of-pocket losses in 
1948 in the handling of passengers, U. S. mail, and express, and most of 
these losses were in the head end traffic (276 I. C. C. 9, 39). To call 
upon coal (deeply immersed in its own competitive problems) to subsi- 
dize such out-of-pocket losses through freight rates when at the same 
time the U. S. air mail traffic is itself reaching out and carrying all the 
losses in the operation of the domestic air line passenger service is, on 
the face of it, a fantastic situation. 


Views of a Member of the Interstate Commerce Commission 


Commissioner J. Haden Alldredge of the Interstate Commerce Com- 
mission has been quite outspoken in his views on the passenger problem, 
holding that the continuing annual deficits in passenger train operations 
of the railroads constitute one of our most formidable transportation 
problems. The Commissioner’s views solicited in connection with the 
assembly of this paper, are set out in some detail below: 

The deficits are so large that they have become a substantial burden 
to the users of freight service. This problem calls for a fundamental 
solution. 

Before any solution can be reached, however, with any certainty 
that it will be permanent, passenger train operations must be more 
thoroughly and comprehensively analyzed than has heretofore been done. 
Under the Interstate Commerce Commission’s accounting procedures the 
passenger deficit is a composite figure, made up of the results of trans- 
porting U. S. mail, express, passengers and baggage in passenger trains. 
Obviously, therefore, any solution of the passenger problem would re- 
quire a separate analysis and consideration of the problem inherent in 
each component of this service. Any efforts to attract a larger volume 
of passenger travel, for instance, would have no eifect on any deficit 
from the transportation of U. S. mail nor from handling express. 

This passenger problem is intermingled with the general problem 
of transportation service for small shipments. It touches these matters 
in the fields of parcel post service, express transportation, and in a minor 
way in the transportation of baggage. In approaching this subject we 
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should enlarge our horizon sufficiently to comprehend the problem in all 
of its ramifications. Experience thus far has indicated rather clearly 
that the handling of small shipments by railroads needs a basic reorgani- 
zation. Orthodox freight service for L.C.L. traffic has deteriorated. 
To meet the demands in this field a change in the pattern of this service 
is needed. It should be transferred from the slow-moving freight pattern 
to the fast-moving passenger pattern. The express business is the key- 
stone to such a change. If the Express Agency were liquidated, for in- 
stance, there is scarcely any doubt that about 70 percent of L.C.L. ex- 
press shipments would go over to parcel post without any impairment 
of service to the public and probably at lower charges. This 70 percent 
would be transported as U. S. mail on which railroads, under the law, 
would be entitled to their costs plus a reasonable profit. The balance of 
30 percent of express could be taken care of by the railroads through a 
reorganization and expansion of their baggage service, which in itself 
is now running at a loss. With this sort of reorganized and expanded 
passenger-train service for small shipments, a large part of L.C.L. 
traffic now moving in unsatisfactory freight service could be taken over 
and handled on passenger trains at higher rates than railroads receive 
for freight service. This change in the pattern of service for small ship- 
ments ought to eradicate the deficit of the railroads from express trans- 
portation, L.C.L. freight transportation and baggage transportation. 
The remaining problem concerning the movement of passengers per se 
could then be attacked with greater promise than is now the case. 


In Conclusion 


The foregoing material provides one illustration of the use of cost 
analysis in the field of transportation. Time has not permitted a de- 
scription herein of the accounting approaches that have been used in 
ascertaining the out-of-pocket or saveable expenses in passenger service 
in many differing situations that come to attention, or the solutions 
adopted following up such studies. These are left for oral discussion 
as time permits. 

In closing the passenger discussion, I should like to cite the example 
of the Chesapeake and Ohio. This carrier, in a well-thought-out system- 
wide program as to which state, community and public bodies in the 
areas it serves were made aware in advance, reports it has cut its out-of- 
pocket losses in its passenger services from $10 million to $21 million 
dollars over a two-year period, with further economies still under con- 
sideration. Apparently the appeal to the public, from state governors 
on down, for cooperation and understanding of the carrier’s problem, 
played no small part in the end results. 

Turning very briefly from passenger service matters, costs have long 
been used as an aid in resolving many questions of the general character 
described above. Most recently they were so employed in the matter of 
L.C.L. rates and charges. Other uses go to the division of revenues on 
joint hauls, the fixing of terminal switching charges, the ascertainment 
of the contribution to the ‘‘overhead burden”’ or fixed charges by kinds 
of traffic, the determination of fitness and economy, and the evaluation 
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of rates on individual commodities. As to the latter, very extensive use 
of costs is now made by the Commission in its suspension cases, one major 
purpose, I understand, being to observe the margins which the proposed 
rates provide over and above out-of-pocket cost floors. 

In conelusion, it may be said that costs constitute the most useful 
and significant tool for an analysis on the supply side of the ‘‘supply- 
demand’’ equation upon which the pricing of all separate transportation 
services must finally rest. 


Computation of Rail Out-of-Pocket Passenger Service Deficits, 1949 





Percent of 
Assigned and Official Territory Total 
Apportioned (Eastern District & Class | 
( . Expenses a are al 
1. Maint. of Way and Structure 80 $ 95,270,648 $209,956,879 
Maintenance of Equipment 
2. Repairs, Depr., Amortiz. ...... ... 100 183,343,588 387,243,332 
3. All Other Maint. of Equip. ...... 80 15,522,128 29,386,908 
RE foe enon 80 17,866,442 53,388,221 
Transportation (Rail Line) 
5. Train Crews, Fuel & Oper. 
SE eee 100 172,740,523 376,992,093 
6. All Other Transportation .......... 80 201,527,470 380,303,149 
ee na 100 40,735,151 106,555,906 
_ fe AESERS TREE eae 80 23,158,907 50,093,520 
9. Equipt. & Joint Facility Rents 100 17,293,885 30,687,943 
3. gg ee 27,849,273 58,437,763 
ll. Sub-Total, Out-of-Pocket Exp. 795,308,015 1,680,045,714 
12. Operating Revs. (Passenger) .... 648,513,654 1,295,810,518 
13. Out-of-Pocket Loss 
(Line 11 minus Line 12) .... 146,794,361 384,235,196 
14. Net Ry. Oper. Def. (as reported) 275,779,747 649,627,025 
15. Ratio (Percent) (Line 13 to 
2. eee 53 59 
Other Out-of-Pocket Costs 
16. Passgr. Portion of Cost of 
Hauling Non-Rev. Freight 3 80 28,000,000 78,000,000 
17. Interests Costs on  Passgr. 
Equipt. (3% on Depr’d. In- 
ee, 12,000,000 26,000,000 
18. Est’d. Out-of-Pocket Loss, Incl. 
Lines 16 and 17 (Sum of 
Lines 13, 16, and 17) ............ $186,794,361 $488,235,196 





1. Procedure takes 100 percent of the equipment repairs, depreciation, and 
amortization assigned or apportioned to passenger, passenger train crews, passenger 
train fuel, operating sleeping cars, the operation > dining and buffet service and 
hotels and restaurants, and equipment and joint facility rents as being subject to 
elimination if all passenger and allied services were eliminated. As to all other 
operating expenses assigned or apportioned to passenger and allied services, the out- 
of-pocket costs were taken as being in the same proportion as is used in computing 
the long run out-of-pocket freight service costs, i.e., BO percent. 

2 Proportion of total payroll taxes included herein was based on ratio that lines 
1-8, inclusive, bear to total carrier operating expenses, freight and passenger. 

3 Based on figures developed in the application of Rail Cost Formula, Form A, 
by the Cost Section for the year 1948 and adjusted to reflect proportionately the 
1949 passenger operating expenses. 

_ *Includes locomotives, passenger train cars, floating equipment and work and 
miscellaneous equipment. Figures based on application of Rail Formula, Form A, 
— H, sheet 1, line 25, column (g) for 1948. Figures rounded off to even 
millions. 
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DIRECTORY OF MEMBERS 
TO THE MEMBERS OF THE ASSOCIATION 


Several members have inquired, in filling out the McBee card re- 
eently sent to each one of you, whether or not it is necessary to give in- 
formation with respect to their church and political affiliations. 

This information was asked so that the files of the Association will 
be complete. It will not be published in the Directory and any member 
who prefers to do so is free to omit filling in these details. 

The cards are coming it at a very satisfactory rate. About one-half 
of the members have already replied. 

Our Executive Secretary will be absent, commencing in May, and 
she is very anxious to have this job ready for the printer before she 
leaves. All of the members who have not answered the communication 


are earnestly urged so to do. 


J. R. T. 
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BILLS INTRODUCED IN CONGRESS 


The following bills and resolutions have been introduced in the 
First Session of the 82nd Congress: 


S. 941—To amend the Railroad Retirement Act of 1937 to provide 
for the retirement of individuals without regard to age after 40 years’ 
service. 

S. 1018—To amend the Interstate Commerce Act for the purpose 
of alleviating shortages in railroad equipment. 

S. 1064—To restrict the influence of carriers in plans for the altera- 
tion or modification of securities of other carriers. (Would amend 
Section 20b(3), known as the Mahaffie Act). 

8. 1116—To dissolve the Reconstruction Finance Corporation, and 
to provide for the transfer of certain functions heretofore vested in the 
RFC with respect to the administration of the rubber, tin and abaca 
programs. 

S. 1125—To amend the Railroad Retirement Act of 1937 to pro- 
vide, for certain individuals who have completed 30 years of service 
and attained the age of 60, minimum annuities equal to one-half of the 
average compensation received by them during their five highest years 
of earnings. 

S. 1139—Making certain changes in laws applicable to regulatory 
agencies of the Government so as to effectuate the regulations regarding 
regulatory agencies made by the Commission on Organization of the 
Executive Branch of the Government. (Provides that the functions of 
the I. C. C. in respect to its internal management, its relations with 
Congress, and the execution of its policies, shall be performed by the 
Chairman of the Commission who shall have exclusive and final author- 
ity, and who may delegate such authority to any officer or employee 
of the Commission). 

S. J. Res. 44—Providing for the termination of the powers and 
succession of the Reconstruction Finance Corporation. 

S. Res. 89—Authorizing the Senate Committee on Interstate and 
Foreign Commerce to make a full and complete study and investigation 
with respect to insuring an adequate supply of materials necessary for 
the production of 120,000 railroad cars during the calendar year 1951. 

S. Res. 76 and H. Res. 142, to disapprove President’s Reorganiza- 
tion Plan No. 1, transmitted to the Congress on February 19, 1951, 
relating to the RFC. 

H. R. 2827—To grant succession to the War Damage Corporation. 

H. R. 3050—To amend the Railroad Retirement Act of 1937 to pro- 
vide full annuities for individuals who have completed 30 years of service 
or have attained the age of 60, equal to one-half of the average monthly 
compensation computed on the basis of the five highest years of earnings. 

H. R. 3074—To amend the Railroad Retirement Act of 1937 to 
increase the annuities payable to retired railroad employees and their 
surviving widows. 

H. R. 3101 and 3107, identical bills, to provide for the liquidation 
of the assets and the winding up of the affairs of the Reconstruction 
Finance Corporation. 
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H. R. 3116—To terminate the succession of the Reconstruction 
Finance Corporation and to provide for the winding up of its affairs. 

H. R. 3078—To amend the Act entitled ‘‘An Act to Create the 
Inland Waterways Corporation for the Purpose of Carrying Out the 
Mandate and Purpose of Congress as Expressed in Sections 201 and 500 
of the Transportation Act, and for Other Purposes,’’ approved June 3, 
1924, as amended. 

H. R. 3097—To protect the public with respect to practitioners 
before administrative agencies. 

H. R. 3172—To provide for the termination of the powers and suc- 
cession of the Reconstruction Finance Corporation. 

H. R. 3208—To amend the Act creating the Motor Carrier Claims 
Commission. (Would terminate the existence of the Commission on 
June 30, 1953, or at such earlier time as it shall have made its final 
report to Congress). 

H. R. 3248—To amend the Railroad Retirement Act of 1937 to pro- 
vide for a 20 percentum increase in annuities, pensions, and lump 
sums payable under the Act. 

H. R. 3249—To amend the Railroad Retirement Act of 1937 to 
provide for a 20 percentum increase in the survivor annuities and in- 
surance lump sum payable under the Act. 

H. R. 3367—To provide for a 25 percentum increase in the annuities 
and pensions payable to railroad employees and to their survivors. 

H. J. Res. 152—Authorizing the House Committee on Interstate 
and Foreign Commerce to make a full and complete study and investi- 
gation with respect to ensuring an adequate supply of materials neces- 
sary for the production of 120,000 railroad cars during the calendar 
year 1951. 








LIFE’S RECORDS CLOSED 
By Epwarp H. DrGroot, Jr., 
Chairman, Memorials Committee 


Jacob Aronson, New York Central Railroad, 466 Lexington Avenue, 
New York, N. Y. (1-13-51). 


Cecil A. Jones, 1124-44th Place, 8S. E., Washington, D.C. (3-22-51). 


Curry J. Martin, Attorney-at-Law, 77 West Washington Street, 
Chicago, Illinois. (2-28-51). 

John F. McGrath, Gateway Transportation Company, 2130-50 South 
Avenue, La Crosse, Wisconsin. (3-7-51). 

J. R. Sweeney, General American Transportation Company, 135 
South La Salle Street, Chicago, Illinois. (2-25-51). 


E. M. Thomas, Vice-President, New York, Chicago & St. Louis Rail- 
road Company, 3100-A Terminal Tower, Cleveland, Ohio. (4-14-51). 





Rail Transportation 
By A. Rea WiuuiaMs, Editor 





DEFENSE TRANSPORT ADMINISTRATION 
Appointments 


Defense Transport Administrator James K. Knudson has announced 
the following appointments: 

F. J. Orner, West Haven, Conn., as Consultant on Railroad Prob- 
lems. He will take leave from his duties as Freight Transportation 
Superintendent of the New York, New Haven & Hartford Railroad. 

Christian B. Caldwell, of Cincinnati, Ohio, as Consultant on Taxi- 
cabs and other For-Hire Urban Personnel Transport Motor Vehicles. 
He was chief of the Taxicab Section, Highway Transport Department, 
in ODT. 

George A. Meyer, Arlington, Va., Chief, Field Operations Branch, 
Street and Highway Transport Department. He has been Assistant in 
the office of the Director of the Bureau of Motor Carriers of the I. C. C. 

G. H. Minchin, Senior Vice President of the Atchison, Topeka & 
Santa Fe Railway, as Director of the Railroad Division of DTA. Mr. 
Minchin is taking leave of absence from the Santa Fe so as to devote 
his full time to his new assignment. 

A. L. Christiansen, Superintendent of Transportation, Elgin, Joliet 
& Eastern Railway, as Consultant on Railway Operations. Mr. Chris- 
tiansen has been detailed to the Bureau of Service of the I. C. C. as 
Acting Chief of its Open Car Section. 

Henry A. English, of Dallas, Texas, as Director of the Street and 
Highway Transport Division. Mr. English is Chairman of the Board 
of Red Ball Motor Freight, Inc. He is a past-president of the American 
Trucking Associations, Inc., and is now chairman of its board of di- 
rectors. 

C. Marvin Dorsey as Consultant and Operation Specialist on Con- 
tract Carrier and Truck Leasing matters. He will serve in the State 
and Highway Division of the DTA. Mr. Dorsey is Operating Vice 
President of Columbia Transportation, Inc., and is presently on leave 
of absence from that company. 





General Order DTA No. 1—Revoked 


A development denoting an easing of the transportation tie-up 
caused by the recent wide-spread paralysis in railroad operations result- 
ing from work stoppages by railroad switchmen was revealed on Febru- 
ary 28, in the action of the Defense Transport Administration in revok- 
ing its General Order DTA 1. That order, issued February 6, directed 
motor carriers operating in over-the-road service to give preference and 
priority over all other traffic to military freight, property of the Atomic 
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Energy Commission, and the United States mail. It became necessary 
when motor freight services were offered a deluge of freight tonnages 
which the railroads were unable to move. Resumption of normal rail- 
road operations makes the order no longer necessary. 

The order of revocation was effective March 1, 1951. 





DTA Delegation Order No. 3 


DTA Administrator James K. Knudson has issued DTA Delegation 
No. 3, dated March 2, 1951, delegating to the Director of the Warehous- 
ing and Storage Division the administration of General Order DTA 2 
providing for preference and priority in port terminal storage and 
handling of bulk grain for export. 





FINANCE MATTERS 
Burlington-Rock Island Railroad Lease 


Joint lease by the Chicago, Rock Island & Pacific Railroad Company 
and the Fort Worth & Denver City Railway Company of the line of 
railroad and appurtenances of the Burlington-Rock Island Railroad 
Company, has been approved and authorized by Division 4 of the I. C. C. 





Chesapeake & Ohio Ry. Stock 


The Chesapeake & Ohio Railway Company has been granted 
authority to sell not exceeding 112,500 shares of common stock, pursuant 
to the provisions of a proposed Stock Option Incentive Plan, dated 
January 9, 1951, at a price of $36.125, or, if the option was not effec- 
tively granted as of that date, the sale price is to be the higher of $36.125, 
or the closing price of the stock on the New York Stock Exchange on 
the effective date of the granting of the option, as determined by the 
United States Treasury Department; the proceeds from the sale of the 
stock to be used only for capital purposes. 





Maryland & Pennsylvania Mahaffie Act Application 


In F. D. 17035—Maryland and Pennsylvania Railroad Company 
Securities Modification, Division 4 of the I. C. C. has issued a supple- 
mental report, dated February 28, and an order modifying its report 
and order of December 20, 1950. 





New York, Susquehanna & Western R. R. Reorganization 


In F. D. No. 11681—New York, Susquehanna & Western Railroad 
Company Reorganization, the I. C. C., in a second supplemental report, 
upon remand by the court, has modified its report and order of March 
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5, 1945, as certified to the District Court of the United States for the 
District of New Jersey on March 28, 1945, approving a plan of reorga- 
nization for this carrier. 





Railroads File Petition With |. C. C. for Further Increases 
In Freight Rates 


The nation’s railroads on March 28, 1951 filed a petition with the 
Interstate Commerce Commission requesting a freight rate increase of 
15 per cent. 

The petition, based on higher operating costs since January 1, is 
not in addition to, but includes the interim increase of 2 to 4 per cent 
authorized by the I. C. C. on March 14 and the request for a six per cent 
general freight rate increase filed on January 16. 

The present request of a 15 per cent increase in rates, which in- 
cludes the interim increases recently allowed, would yield on the basis 
of estimated 1951 operations a return of only 4.66 per cent on net in- 
vestment, the railroad petition said. 

In the railroads’ petition, all present freight rates and charges 
would be raised by 15 per cent except that maximum increases of 15 
cents per hundred pounds would be applied to freight fruits and vege- 
tables and 10 cents per hundred pounds would be applied to lumber 
and sugar. On coal, the increase would be 23 cents per net ton on 
rates up to $1.50; 34 cents per net ton on rates of $1.51 to $2.25, and 
50 cents per net ton if the rate is $2.26 or more. 





FORMAL MATTERS 
Absorption of Switching Charges at Macon, Ga. 


In I & S Docket 5827—AbDsorption of Switching Charges at Macon, 
Georgia, Division 3 of the I. C. C. has found that the proposal of the 
Southern Railway Company and the Georgia Southern and Florida Rail- 
way Company to restrict to $4.27 per car the amount of the switching 
charges which they will absorb on competitive carload shipments origi- 
nating at or destined to industries on the line of the Central of Georgia 
Railway Company, to be just and reasonable and not otherwise unlawful. 
The order of suspension has been vacated and the proceeding discon- 
tinued. In its report, Division 3 said: 

**In the absence of unjust discrimination or undue prejudice, we 
cannot require a line-haul carrier to absorb the switching charges of a 
connecting carrier. Standard Packing Co. v. South Omaha Term. Ry. 
Co., 229 I. C. C. 479. Here, the Southern is attempting to establish a 
uniform basis for the absorption of switching charges to or from all 
industries in Macon served by the Central. So far as appears, this 
proposal will remove any unjust discrimination or undue prejudice to 
which the Armstrong Cork Company may now be subjected; and any 
disadvantage which this company, the Bibb company, or any other in- 
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dustry in Macon may suffer by reason of the circumstances described by 
the protestants is or will be due to the amount of the Central’s switch- 
ing charges. The lawfulness of those charges is not within the scope of 
this proceeding. See Switching Charges on Crushed Stone, 186 I. C. C. 
$22, 328.’’ 





Freight Rate Increase 


The I. C. C. made public on March 14 its report and order, dated 
March 12, in Ex Parte 175—Increased Freight Rates, 1951. The report 
is confined to the issues presented by the motions for an interim increase. 
With certain exceptions, the petitioning railroads were authorized to 
increase their freight rates 4% within Eastern Territory, 2% within 
Southern Territory, 2% within Western Territory, and 2% interterri- 
torially between the three territories. Specific increases were authorized 
for certain commodities. The Commission said no immediate increase 
would have been justified if it had not been for the $292 million dollar 
annual wage increase agreed upon by the railroads and their non- 
operating employees last month. The greater increase was allowed the 
Eastern Territory because the Commission found that the impact of 
increased operating costs had fallen with more severity on them. 





Interim Increases In Freight Rates 


The Commission, on April 2nd, considered petitions from certain 
midwestern interests asking that the interim increases in freight rates 
recently authorized by the Commission in Ex Parte No. 175, and now 
scheduled to become effective on April 4, be postponed with respect to 
carload shipments of grain and potatoes, because of the shortage of 
suitable cars. 

The Commission concluded not to postpone the effective date of the 
increase with respect to potatoes, but with respect to grain and grain 
products it directed the carriers to postpone the effective date of the 
increase not less than fifteen days, to a date not earlier than April 19, 
and then to make it effective by means of a two percent surcharge on 
freight bills rather than by direct changes in the existing hundred- 
weight rates. 





Increased Express Rates and Charges 


Ex Parte 177—Increased Express Rates and Charges, 1951, has been 
assigned for further hearing before Hearing Examiner Samuel R. Dia- 
mondson at the times and places specified below: 


Jacksonville, Fla., at the New Mayflower Hotel, April 23, 1951. 
Dallas, Tex., at the Baker Hotel, May 1, 1951. 

San Francisco, Calif., at the Federal Office Building, May 8, 1951. 
Chicago, Ill., at the Morrison Hotel, May 16, 1951. 
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The hearings will commence at 9:30 o’clock a. m., United States 
Standard Time (or 9:30 o’clock a. m., Daylight Saving Time, if such 
time is observed). 





lowa Intrastate Rates 


In Docket 30767—lowa Intrastate Rates and Charges, Division 1 
of the I. C. C. has entered an order dated March 7, 1951, instituting an 
investigation of the refusal of the Iowa State Commerce Commission 
to permit Ex Parte 148, 162 and 166 increases to be applied to intrastate 
traffic. The proceeding is assigned for hearing at Des Moines on April 
19 before Examiner Fuller. 





Louisiana Intrastate Rates 


Railroads serving Louisiana have asked the I. C. C. to override the 
Louisiana Public Service Commission and order increased intrastate 
rates on certain commodities, charging that the action of the Public 
Service Commission results in unjust discrimination against interstate 
commerce. The Public Service Commission has refused, so far as the 
named commodities are concerned, to permit increases equivalent to 
those authorized by the I. C. C. in 1948 and 1949 for interstate traffic. 





Minnesota Intrastate Rates 


In Docket 30761—Minnesota Intrastate Rates and Charges, Division 
1 of the I. C. C. has entered an order, dated February 20, 1951, institut- 
ing an investigation of the refusal of the Railroad and Warehouse Com- 
mission of the State of Minnesota to authorize railroads to establish for 
intrastate transportation the increases in freight rates and charges 
allowed by the Commission in Ex Parte 148, 162, 166 and 168. The 
proceeding is assigned for hearing at St. Paul, Minnesota on April 16 
before Examiner Fuller. 





Mississippi Intrastate Express Rates 


In Docket No. 30760—Mississippi Intrastate Express Rates and 
Charges, Division 1 of the I. C. C. has entered an order, dated February 
14, instituting an investigation of the refusal of the Mississippi Public 
Service Commission to authorize or permit the Railway Express Agency, 
Inc., to increase express rates on Mississippi intrastate traffic to the level 
of the authorized interstate rates. The proceeding is assigned for hear- 
ing at Jackson, Mississippi, April 19 before Examiner Banks. 
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Railway Express Rates 


The I. C. C. has suspended until October 4, 1951 Railway Express 
Agency tariff changes which would increase rates on produce in Pacific 
and Mountain states by 10%. The proposed changes would have applied 
to l.c.l. shipments of fresh fruits and vegetables, poultry and eggs be- 
tween stations in California, Oregon, Washington, Idaho and Montana. 





Railway Mail Pay Case 


Hearings in I. C. C. Docket No. 9200—Railway Mail Pay, were con- 
eluded on March 8, 1951. The record includes 4,151 pages of testimony 
and 194 exhibits. Briefs are due on June 4. There will be no reply 
briefs. The case will be argued orally before the entire Commission as 
soon after June 4 as possible. There will be no proposed report. 





Reparation—Car Shortage 


In Docket 29852—Martin Brothers Box Company v. Southern Pacific 
Company, Division 3 of the I. C. C. has held that a railroad is not re- 
sponsible for damage suffered by a shipper unable to get freight cars 
because of a national shortage. The complainant sought reparation of 
$2,259,000 from the Southern Pacific Company, charging it lost that 
much because the railroad failed to furnish enough cars for its ship- 
ments during the first nine months of 1947. Division 3 held that the 
earrier had not been shown to have engaged in any unreasonable or 
otherwise unlawful practice in furnishing or not furnishing cars to the 
complainant, and that the complainant had not been subjected to undue 
prejudice. 





Inspection and Testing of Multiple-Unit Equipment 


In Ex Parte 179—Rules and Instructions for Inspection and Testing 
of Multiple-Unit Equipment, the I. C. C. has entered an order dated 
March 5, 1951, instituting an investigation to determine what, if any, 
rules and instructions should be prescribed for the inspection and test- 
ing of self-propelled units of equipment designed to carry freight and/or 
passengers in multiple-unit service operated by a single set of controls. 

All Class I Railroads subject to the Interstate Commerce Act are 
made respondents to this proceeding. 

The Commission announced that the proceeding would be conducted 
under the Rule-Making provisions of the Administrative Procedure Act. 





LEGISLATION 
Box Car Shortage—Per Diem Rates 


Senator Butler, of Nebraska, has introduced S. Res. 89, which would 
direct the Senate Committee on Interstate and Foreign Commerce to 
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make a full and complete study and investigation with respect to in- 
suring an adequate supply of materials necessary for the production of 
120,000 railroad freight cars during the calendar year 1951. 

Senator Butler said: ‘‘First there is the question of the per diem 
rule, and the charge which is made for box cars which get off the lines 
of their owners. I think some change should be made in that rate, so 
that it would not be so profitable for certain roads to borrow, at a cheap 
rate, box cars from other railroads which build them.”’ 

Senator Dirksen, of Illinois, said: ‘‘Quite aside from the avail- 
ability of materials, there is no real incentive for a railroad company 
to build a car today and lose money on it. Until that situation is cured, 
and until the Interstate Commerce Commission is given broad powers to 
examine into the question and establish a flexible rule under which the 
per diem charge can be varied from time to time, I doubt if we shall ever 
get real relief.’’ 





Movement of Iron Ore On Great Lakes 


S. 683, authorizing vessels of Canadian registry to transport iron 
ore on the Great Lakes in 1951 was passed by the House on March 21, 
1951 and became Public Law No. 15 on March 29, 1951. 





Modification of Carriers’ Securities 


S. 1064, introduced by Senator O’Conor of Maryland, to restrict 
the influence of carriers in plans for the alteration or modification of 
securities of other carriers, has been referred to a sub-committee of the 
Senate Committee on Interstate and Foreign Commerce consisting of 
Senators Johnson, Colorado, Chairman; Johnson, Texas; Hunt, Wyom- 
ing; O’Conor, Maryland; Capehart, Indiana; Bricker, Ohio, and Kem, 
Missouri. 





Railroad Retirement Act Bills 


Various bills for the amendment of the Railroad Retirement Act 
have been referred to a subcommittee of the Senate Committee on Labor 
and Public Welfare. Senator Douglas, of Illinois, is Chairman of the 
subcommittee. Other members are Senators Hill, Ala., Humphrey, 
Minn., Morse, Ore., and Ives, N. Y. 





Transfer of I. C. C. Functions to Commerce Department 


Senators O’Conor, Md., McCarthy, Wis., Aiken, Vermont, Taft, Ohio, 
Ferguson, Michigan, Smith, New Jersey, Lodge, Mass., Humphrey, Minn., 
Lehman, New York, Ives, New York, Douglas, Ill., Benton, Conn., Duff, 
Penna., Saltonstall, Mass., and Dirksen, IIll., have jointly introduced 
8. 1141, to expand the activities of the Department of Commerce in ac- 
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cordance with the recommendations of the Commission on Organization 
of the Executive Branch of the Government. The bill would transfer to 
the Secretary of Commerce ‘‘all functions of the Interstate Commerce 
Commission in relation to the formulation of railroad consolidation plans 
and to railroad-car service and safety, and all functions of the Interstate 
Commerce Commission in relation to motor carrier safety.’’ 





MISCELLANEOUS 
Affiliated Corporations’ Tax Returns 


The Bureau of Internal Revenue has issued T. D. 5835 granting a 
general extension of time to and including June 15, 1951, for filing 
both excess profits tax and income tax returns, for a taxable year ending 
after June 30, 1950, and before March 1, 1951, to every corporation 
having the privilege of making consolidated return for such taxable 
year. Interest will be payable at 6% per annum on any tax deferred 
because of the extension. 





Railroad Maintenance Study 


The Engineering Section of the Bureau of Valuation of the I. C. C. 
has prepared a ‘‘Railroad Maintenance Study,’’ based on its investiga- 
tions and records and consisting of an analysis of the major main- 
tenance accounts. 

The maintenance summary shows that approximate normal main- 
tenance exists in most accounts, and that the deferred maintenance 
occurs mainly in the track accounts (ties, rail, track material, ballast, 
and tracklaying and surfacing). Total deferred maintenance in the 
amount of $950,000,000 has currently accumulated, due to priority con- 
trols and labor and material shortages in war and postwar periods. This 
represents an increase of $75,000,000 over the 1949 estimate. 





Solicitation Office—Service of Process 


In Landell, et Al v. Northern Pacific Railway Company, Et AL., 
Judge Charles F. McLaughlin of the United States District Court for 
the District of Columbia, has held that the Northern Pacific Railway 
Company is subject to service of process in the District of Columbia, 
where it maintains a solicitation office and occasionally sells tickets. 

In this case the Court declined to apply the principle of forwm 
non conveniens. 





Steel for Freight Cars 


NPA issued an order on February 27 directing steel producers to 
provide 288,500 tons of steel products during May for freight car con- 
struction and repair. NPA said this is enough to build 9,000 new cars 
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besides making car repairs. It is a reduction from the 310,000 tons of 
steel products allocated monthly in the first four months of this year, 
because of increased demands for steel in other defense-supporting 
programs. 





Montana Western Ry. Abandonment 


The United States District Court for the District of Minnesota, 
Fourth Division, has held that the I. C. C. has no power to require the 
Great Northern Railway Company to assume the financial burden of 
revitalizing the insolvent Montana Western Railway Company. The 
Court, however, said there is no barrier preventing those served by the 
Montana Western from furnishing funds necessary for its further 
operation. 





PERSONALS 
I. C. C. Bureau of Service Director 


Charles W. Taylor, Jr., Manager of the Refrigerator Car Section 
of the Association of American Railroads, has been appointed Director 
of the Bureau of Service, Interstate Commerce Commission, to succeed 
Mr. Homer C. King, former Director, who is now serving as Deputy 
Administrator of the Defense Transport Administration. 





1. C. C. Bureau of Service—Assistant Director 


Mr. C. L. Harrison has been appointed Assistant Director of the 
Bureau of Service of the Interstate Commerce Commission. He began 
his railroad career with the Seaboard on October 1, 1910, and pursued 
that career until the end of May 1940. His experience during that time 
consisted of all clerical jobs in yard and agent’s offices, chief clerk to 
terminal trainmaster, chief clerk to superintendent, trainman, conductor, 
yardmaster, and general yardmaster. 

During World War I he was loaned to the U. S. Shipping Board 
for a short time to serve as Assistant Traffic Manager in the southeast 
with headquarters in Jacksonville, Fla. During the ‘‘Florida boom’’ 
he resigned from the railroad to handle the traffic and disbursements of 
a large wholesale grocery organization. He returned to the railroad as 
chief clerk to superintendent on January 1, 1928. Made yardmaster 
October of that year, general yardmaster January 1, 1929, where he 
remained until May 1940. 

He was employed at Camp Blanding in the U. S. Engineer Corps 
for a short time and came to the Commission as Service Agent in October 
1941 and was assigned as Assistant to Director June 15, 1943. From 
April 1947 through June 30, 1949, in addition to his position with the 
Commission, he served as Executive Officer of the Office of Defense 
Transportation, and was Acting Director of the Bureau of Service from 
the latter part of September 1950 until the appointment of Mr. Taylor 
on February 27th. 
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Undersecretary of Commerce For Transportation 


The nomination of Delos W. Rentzel, Chairman of the CAB, to re- 
place General Philip B. Fleming as Undersecretary of Commerce for 
Transportation, was sent to the Senate on March 19. General Fleming 
has been nominated as Ambassador to Costa Rica. 





Director of Military Traffic Service 


The Secretary of Defense, General Marshall, has announced the 
appointment of Kenneth L. Vore, of Los Angeles, California, to be 
Director of the Military Traffic Service in the Office of the Secretary. 
Mr. Vore took the oath of office on March 23. 

Since October 15, 1950, Mr. Vore had served as a consultant to 
E. G. Plowman, whom he succeeds as Director. Mr. Plowman, who is 
on leave from his duties as a vice president of the United States Steel 
Corporation, will continue to serve the Secretary of Defense as a special 
consultant in military traffic matters. 

Until last October when he came to the Department of Defense, 
Mr. Vore had served as director of transportation for the Los Angeles 
Chamber of Commerce. He is a graduate of the University of Southern 
California where he majored in transportation and economics. During 
World War II he served as traffic manager for the Consolidated Vultee 
Aircraft Corporation and also taught traffic management under the 
war training program. 





House Committee On I. & F. C. 


Representative Morgan M. Moulder, of Missouri, has been selected 
by the House Committee on Ways and Means to succeed the late Repre- 
sentative John B. Sullivan, also of Missouri, as a member of the House 
Committee on Interstate and Foreign Commerce. 





STATISTICS 
Railway Employment 


Class I steam railways excluding switching and terminal compa- 
nies, had 1,252,619 employees at the middle of the month of February 
1951, an increase of 11.30% as compared with the middle of the month 
of February 1950, but a decrease of 0.06% as compared with the middle 
of the month of January 1951. 

Railway employment at the middle of February 1951 was 125.8 of 
the 1935-1939 average. 





Railroad Net Income 


Class I railroads of the United States in January 1951 had an esti- 
mated net income, after interest and rentals, of $56,000,000 compared 
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with $13,500,000 in January 1950, according to reports filed by the 
carriers with the Bureau of Railway Economies of the AAR. 

Class I railroads in January, 1951, had a net railway operating in- 
come, before interest and rentals, of $77,690,911 compared with $32,- 
796,005 in January, 1950. 





Revenue Freight Loadings 


Loading of revenue freight for the week ended March 17, 1951 
totaled 745,365 cars. This was an increase of 19,831 cars, or 2.7% above 
the corresponding week in 1950, and an increase of 137,443 cars, or 
22.6% above the corresponding week in 1949 when loadings were re- 
duced by labor troubles in the coal fields. 

Loading of revenue freight for the week of March 17 decreased 
4,262 cars or six-tenths of one percent below the preceding week. 

Coal loading amounted to 131,694 cars, a decrease of 59,540 cars 
below the corresponding week a year ago, and a decrease of 1,748 cars 
below the preceding week this year. 





Railroad Operating Revenues 


Based on advance reports from 82 Class I railroads, whose reve- 
nues represent 81.5 percent of total operating revenues, the AAR has 
estimated that railroad operating revenues in February, 1951, increased 
20.8 percent compared with the same month in 1950, when freight 
traffic, especially in the eastern district, was adversely affected by work 
stoppages in the automobile industry and reduced working time in the 
coal mines. The estimate covers operating revenues only, and does 
not take operating expenses or other costs into account. 

Estimated freight revenue in February, 1951, was greater than in 
February, 1950, by 23.2 percent. Estimated passenger revenue in- 
creased 6.9 percent. 





Pipe Line Company Statistics 


The Bureau of Transport Economics and Statistics of the I. C. C. 
has issued Statement No. Q-600 showing transportation revenue and 
traffic of large oil pipe line companies for the years 1949 and 1950. The 
fifty companies submitting quarterly reports to the Commission, from 
which the statistics were compiled, had transportation revenue in 1950 
amounting to $409,458,402 as compared with $349,005,607 in 1949, an 
increase of 17.3%. These companies originated on line and received 
from connections in 1950—2,681,574,189 barrels of oil as compared with 
2,381,809,548 barrels in 1949. 

















Motor Transportation 
By Harry E. Boot, Editor 


Attorney, American Trucking Associations, Inc. 





Supreme Court Rules Against State Franchise Tax 
on Interstate Carrier 


By a 6 to 3 vote, the Supreme Court ruled that the Connecticut fran- 
chise tax on interstate carriers violates the Commerce Clause of the 
Federal Constitution, even though the tax is computed at a non-discrimi- 
natory rate on that part of the carrier’s net income reasonably attribut- 
able to its business activities within the State. Spector Motor Service, 
a Missouri corporation engaged exclusively in interstate motor carrier 
operations, instituted an action in the United States District Court 
against the Tax Commissioner of the State of Connecticut in 1942. The 
action was to enjoin the collection of assessments and penalties which 
had been levied against the corporation for periods from 1935 to 1940 
under the Connecticut Corporation Business Tax Act of 1935. The case 
went to the United States Supreme Court but was remanded to the 
District Court pending determination of proceedings to be brought in 
the State Court as to the application and constitutionality of the tax as 
applied to the motor carrier under local law. Subsequent litigation 
brought the case to the United States Court of Appeals, which held that 
the Act did not violate the Commerce Clause of the Constitution. The 
Supreme Court reversed the Court of Appeals. 

In substance, the Connecticut law provides that ‘‘every corporation 
* * * shall pay, annually, a tax or excise upon its franchise for the privi- 
lege of carrying on or doing business within the State, such tax to be 
measured by the entire net income * * * from business transacted within 
the State during the income year and to be assessed at the rate of 2%.”’ 
The State Courts found that this tax is an excise upon the franchise of 
corporations for the privilege of carrying on or doing business in the 
State and net earnings are used merely for the purpose of determining 
the amount to be paid, or measure the share of tax burden the corpora- 
tion should stand. A complicated formula was devised to measure the 
tax of an interstate carrier. The Supreme Court specifically found 
‘there is no ground upon which the tax can be said to rest upon the 
use of highways by motor trucks.’’ In discussing the tax, the Supreme 
Court held: ‘‘The tax does not discriminate between interstate and intra- 
state commerce. Neither the amount of the tax nor its computation need 
be considered by us in view of our disposition of the case. The objection 
to its validity does not rest on a claim that it places an unduly heavy 
burden on interstate commerce in return for protection given by the 
State. The tax is not levied as compensation for use of the highways or 
collected in lieu of an ad valorem property tax. Those bases of taxation 
have been disclaimed by the highest Court of the taxing State. It is 
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not a fee for inspection or a tax on sales or use. It is a ‘tax or excise’ 
placed unequivocally upon the corporation’s franchise for the privilege 
of carrying on exclusively interstate transportation in the State.’’ The 
Supreme Court pointed out that the States have delegated to the United 
States exclusive power to tax the privilege to engage in interstate com- 
merce, and held ‘‘In this field there is not only reason but long estab- 
lished custom for keeping the Federal privilege of carrying on exclu- 
sively interstate commerce free from State taxation.’ 

Mr. Justice Clark wrote a dissenting opinion which was joined in 
by Mr. Justice Black and Mr. Justice Douglas. 





Third Circuit Court Upsets Bureau of Internal Revenue Ruling on 
Transportation Tax 


Section 3475(a) of the Internal Revenue Code providing for taxing 
‘*Transportation from one point in the United States to another’’ does 
not apply to the transportation of earth from one point on a construction 
project to another by trucks rented from a trucking firm which furnishes 
drivers and charges hourly rates for the trucks. In Ellis vs. United 
States, the Circuit Court held that such an operation by trucks was an 
integral part of the construction of the plant, since it concerned a clear- 
ing, grading and leveling of the premises. 

The Court ruled that the operation of the trucks did not concern 
transportation as that term is commonly employed. The Government 
relied on Getchell Mine, Inc. vs. United States, 181 Fed. 2d 987, but the 
Court distinguished the case by pointing out that in the Getchell case, 
the movement of the ore was confined to the taxpayer’s land, and it was 
a movement of ore, which had already been mined, to a mill where the 
ore was refined and thereafter disposed of commercially. 

Unless the Ellis case is overturned by a higher Court, the applica- 
bility of the transportation tax will have another factor for clarification, 
that is, whether or not the vehicles are actually transporting goods or 
furnishing an integral part of another type of operation. 





I. C. C. Acquiesces to Circuit Court’s Ruling on Exempt Commodities 


The question of whether the agricultural exemption applies when 
the same vehicle is used on an outbound trip for non-exempt commodities 
and utilized on the return trip for a commodity deemed to be within 
the exemption, has been decided by the Fifth Circuit Court in I. C. C. vs. 
Dunn, and the Third Cireuit Court in I. C. C. vs. Service Trucking 
Company. In both of these cases the Court held that the carrier did not 
require operating authority from the Commission in order to lawfully 
transport for compensation exempt commodities after completing author- 
ized transportation of non-exempt commodities in the same vehicle. In 
the Service Trucking case, the Commission contended before the District 
Court that Section 203(b) does not exempt the company’s Chicago- 
Philadelphia operation because the same vehicles which transported 
dressed poultry, transport eggs on the return trip. 
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In a policy announcement the Commission referred to the Service 
Trucking case and said it had voted not to seek a review by the Supreme 
Court of the decision, and would follow throughout the United States 
that ruling as well as the decision of the Fifth Cireuit Court in the 
Dunn ease. 





Trailer Interchange Contract Forms Considered By Regular Common 
Carrier Conference 


The Trailer Interchange Committee of the Common Carrier Confer- 
ence has presented to its membership a form for trailer interchange. 
The contract form was prepared in the hope of more nearly arriving at 
a uniform basis of interchange acceptable to carriers in the various parts 
of the country. One of the purposes of the contract is to bind the con- 
tracting parties to complete promptly and expeditiously the use for which 
the trailer has been interchanged, and to return the trailer to the termi- 
nal of the carrier from which it was received on or before the date speci- 
fied in the trailer interchange receipt and inspection report. The 
proposed contract provides that the carrier initially acquiring use of an 
interchanged trailer is to have complete control and supervision, and the 
trailer is to be operated under common carrier responsibility. The 
contract has provisions covering damage, responsibility for equipping 
the trailer with tires, tubes and spares, and for cost of necessary repairs. 
This form is now being circulated among the members of the Regular 
Route Common Carriers Conference. 





Motor Transportation of Air Freight Within Fifty-Mile Radius of 
Pittsburgh Airport Found Exempt 


Examiner James C. Cheseldine, in the so-called Kenny case (Hazel- 
Kenny Extension—Air Freight, MC-5485, Sub. 1) found transportation 
by truck of air freight to and from the Pittsburgh area’s two airports, 
exempt from all but safety regulations on service in Pennsylvania within 
50 miles of the airport. This case was originally an application for 
operating authority by J. Kenny Transfer and was dismissed as falling 
within the exemption of Section 203(b)(7a). Subsequently, the case 
was re-opened on the question of interpretation of that Section of the 
Interstate Commerce Act. A hearing was held in Pittsburgh in Febru- 
ary, 1950, but the Examiner recommends re-adoption of the conclusions 
reached previously by Division 5 to the effect that the transportation falls 
within the specified exemption contained in that Section of the Act. 

The applicant in this case appears to have little further interest, 
and the re-opened proceeding is a dispute between the American Truck- 
ing Associations on the one hand, contending that surface transporta- 
tion, which is ‘‘incidental to transportation by aircraft,’’ should be 
limited to commercial zone of the city or cities served by the airport. On 
the other hand, Air Cargo, Inc., the agency handling air freight traffic 
for the various airlines, contends that ‘‘incidental’’ cannot be deter- 
mined on a commercial zone basis, but instead is a question of fact, and 











626 I. C. C. PRACTITIONERS’ JOURNAL 





the facts in each case should govern. The Examiner disagreed with the 
A. T. A. contention and concluded that adoption of commercial zone, 
as the exempt area, would not result in proper application of the exemp- 
tion. A. T. A. filed exceptions to the Examiner’s Report and Air Cargo, 
Inc. promptly filed a reply to such exceptions. 





Ton-Mile Tax Invades The East 


The New York Legislature passed a ton-mile tax which will affect 
every over-the-road truck exceeding 18,000 pounds gross weight. The 
tax is graduated from 6 mills per mile to 24 mills per mile depending 
upon the gross weight of the vehicle. There are several exemptions in 
the law, one of which runs to farm vehicles irrespective of weight, and 
any vehicle used exclusively within the limits of any zone established 
by the Public Service Commission or exclusively within the incorporate 
limits of a city or village. 

The new law provides that carriers shall apply to the Tax Commis- 
sion for a permit for each motor vehicle operated on the public high- 
ways of New York. The application must also be accompanied by a 
permit fee of $5.00 for each motor vehicle listed in the application. Car- 
riers subject to the tax must file, on or before the 20th day of each month, 
a return for the preceding calendar month during which any vehicle unit 
was operated in the State of New York. The tax will become effective 
October 1, 1951. 

Subsequent to the passage of the ton-mile tax, another Bill was 
passed to exempt from the tax any mileage traveled on the New York 
State throughways. 

A similar ton-mile tax measure was introduced in the Maryland 
Legislature but it would tax only those vehicles exceeding 25,000 pounds, 
and the rate was 2 mills per ton-mile. The Maryland bill, however, was 
not passed, and was unfavorably reported by both the House and the 
Senate Committees. 
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Water Transportation 
By Ricuarp H. Specker, Editor 


Executive Vice-President, National Water Carriers Association, Inc. 





Allman-Hubble Tug Boat Co.—Purchase 
Petition for Reconsideration 


The Upper Columbia River Towing Company has filed a petition 
with the Interstate Commerce Commission seeking reconsideration of the 
Commission’s order denying Finance Docket No. 16866, Purchase of All- 
man-Hubble Tug Boat Co. The petition states that the Commission er- 
red in failing to give consideration to testimony to the fact that there 
was no service being rendered on the Pacific Coast by carriers who pres- 
ently hold certificates, with the exception of Foss Launch & Tug Co.; 
that there was an abundance of traffic available; that the shippers were 
forced to utilize truck and rail service at higher transportation costs ; that 
private carriage was coming into operation because of the lack of coast- 
wise water operation; that the shippers along the Pacific Coast were 
willing to construct barges and loading facilities ‘‘if they could find 
someone to do the towing for them.’’ The petition requests that the 
Commission reconsider its findings and, upon such reconsideration, enter 
a finding and conclusion granting the application or, in the alternative, 
reopen the case for the purpose of taking additional testimony on the 
subject of public interest. 





H. W. Irwin, James A. Lyons et al 
Order of Exemption 


By order in Docket No. W-1020, Sub. No. 1, the Interstate Commerce 
Commission has granted the application of Howard W. Irwin, Dorise C. 
Irwin, James A. Lyons, Jane 8. Lyons, Jean Irwin Hoffman, Eric Hoff- 
man, Joan Irwin Green, Alan Green, and John L. Hawkins as trustee 
and guardian of the estates of minors Stewart Lyons and Susan Lyons, a 
partnership which owns the motorship ‘‘Coos Bay,’’ exempting under 
the provisions of section 302(e) of the Interstate Commerce Act the 
chartering of their vessel to Irwin-Lyons Lumber Company for use by it 
in transporting its own lumber and forest products from ports and points 
on Puget Sound, Grays Harbor, and Willapa Harbor, Wash., Yaquina 
Bay, Umpqua Bay, and the Siuslaw River, Oreg., and the Columbia 
River, and from Brooklings, Port Orford, and Bandon, Oreg., and Eureka 
and Crescent City, Calif. to Coos Bay, Oreg., and from those ports and 
points to all ports and points along the Pacific Coast in California south 
of and including San Francisco Bay and the San Joaquin and Sacra- 
mento Rivers. The Commission denied the application insofar as it 
sought an order exempting the charter of the ‘‘Coos Bay’’ jointly to 
Irwin-Lyons Lumber Company and Rolando Lumber Co., Ince. 


- = 
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Beaver Island Transit Company 
Temporary Authority 


The Interstate Commerce Commission, by order in Docket No. W- 
1025, Sub. No. 1, has granted Beaver Island Transit Company, of St. 
James, Mich., temporary authority until September 4, 1951 to operate 
as a common carrier by self-propelled vessels in the transportation of 
passengers and commodities generally between Charlevoix, Mich. and St. 
James, Mich. 





Polarus Steamship Co., Inc. 
Proposed Report 


Examiner E. L. Boisseree has issued a proposed report in Docket 
No. W-1015, recommending that the Interstate Commerce Commission 
authorize Polarus Steamship Co., Inc. to operate as a contract carrier by 
water in the transportation of chemicals, in bulk and in packages, by 
self-propelled vessels from ports along the Gulf of Mexico coast to At- 
lantic coast ports north of Norfolk, Va. The E. I. du Pont de Nemours 
and Company intervened in support of the application. Newtex Steam- 
ship Corporation, Pan-Atlantic Steamship Corporation, Seatrain Lines, 
Inc., Marine Transport, Inc., and railroads in Southern and Southwest 
Freight Association territories protested the granting of the application. 

Applicant has for some thirty years engaged in the operation of 
time-chartered ships and, since 1947, has been the owner and operator of 
dry cargo vessels and tankers. It is presently operating the ‘‘Polaru- 
soil,’’ a Liberty-type tanker, under the exemptions in section 303(c) 
and (d) of the Interstate Commerce Act, for Dupont in the transporta- 
tion of methanol and fuel oil, in bulk, from Orange and Smith’s Bluff, 
Tex. to north Atlantic ports. 





H. E. Savage, Jr. 
Application Dismissed 


By order in Docket No. W-911, the Interstate Commerce Commis- 
sion has dismissed the application of H. E. Savage, Jr. for authority to 
operate as a common carrier by self-propelled vessels in the transporta- 
tion of motor-truck trailers, loaded or empty, and commodities generally 
when loaded in motor-truck trailers of motor common carriers, between 
the ports of Norfolk, Va. and Baltimore, Md., finding that applicant owns 
or controls no vessels with which to begin operation at present, and that 
the time for beginning operations, as fixed in a prior order, had expired. 
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Ocean Steamship Company of Savannah 


Railroads Permitted to Intervene 


The Interstate Commerce Commission has issued an order in Fi- 
nance Docket No. 17225, permitting eastern railroads (all Class I rail- 
roads operating in Official Territory, with certain exceptions) and speci- 
fied railroads operating in Southern and Southwest Territory, to 
intervene in opposition to the application of the Ocean Steamship Com- 
pany of Savannah for authority to transfer to Ocean Coastwise Line, 
Ine. the certificate issued to it in Docket No. W-274, and the application 
of Seatrain Lines, Ine. to acquire control through stock ownership of 
Ocean Coastwise Line, Inec., and the merger of Seatrain Lines, Ine. and 
Ocean Coastwise Line, Inc. 





Conners-Standard Marine Corporation 
Application Dismissed 


By order in Docket No. W-36, Sub. No. 1, the Interstate Commerce 
Commission has, at the applicant’s request, dismissed the application of 
Conners-Standard Marine Corporation for an amended certificate author- 
izing extension of its operations as a common carrier by water to include 
points on the Great Lakes. 





Luckenbach Steamship Company 


Extension of Operation 


By order in Docket No. W-620, Sub. No. 3, the Interstate Commerce 
Commission has authorized the Luckenbach Steamship Company to ex- 
tend its present operations as a common carrier by self-propelled vessels 
in the transportation of passengers and commodities generally between 
thirty-nine Pacific Coast ports and four Atlantic Coast ports to include 
the Pacific Coast port of Humboldt Bay, Calif. The four common ear- 
riers and one contract carrier presently authorized to serve Humboldt 
Bay have no objection to the extension. 





Ohio Barge Line, Inc. 
Proposed Report 


Examiners Martin J. Walsh and F. H. Schweickhardt have issued a 
proposed report in Docket No. W-406, Sub. No. 1, recommending that the 
Interstate Commerce Commission authorize the Ohio Barge Line, Ine. to 
extend its present operations to include the transportation of pig tin 
between the points it is presently authorized to serve. Applicant now 
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holds a permit authorizing operation as a contract carrier by non-self- 
propelled vessels in the transportation of certain specified commodities 
between points on the Monongahela, Ohio, Cumberland, and Kanawha 
Rivers, the Mississippi River below its junction with the Ohio River, 
and the Gulf Intracoastal Waterway. Applicant is a wholly-owned 
subsidiary of the United States Steel Corporation, and was incorpor. 
ated in 1940 for the purpose of affording transportation by water to 
that company and its affiliated companies. 





Potomac River Line, Inc. 
Certificate Transfer 


By order dated March 26, 1951 in Docket No. W-811, the Inter. 
state Commerce Commission has issued an amended certificate to the 
Maryland Boat Corporation in lieu of the present certificate issued to 
the Potomac River Line, Inc., which company was purchased by the 
Maryland Boat Corp., Finance Docket No. MC-F-4628, approved Sep- 
tember 29, 1950. The certificate authorized operation as a common car- 
rier of passengers by self-propelled vessels between Washington, D. C. 
and Colonial Beach, Va., and in round-trip excursion service between 
Washington and points on the Potomac River between Washington, D. C. 
and Mt. Vernon, Va. 








Freight Forwarder Regulation 
By Gres Morrow, Editor 
General Counsel, Freight Forwarders Institute 





Contracts Between Freight Forwarders and Motor Carriers Under 
Revised Section 409 of Act—Notice of Proposed Rule Making 


On March 5, 1951, the I. C. C. issued a notice of proposed rule 
making, setting forth rules and regulations which it proposes to issue 
to govern the filing of contracts between freight forwarders and motor 
carriers under the terms of Section 409 of the Interstate Commerce Act 
as amended by Public Law 881—81st Congress. 

Without prescribing the precise form to be used, the Commission’s 
proposed regulations set up certain specifications which must be met. 
All contracts must be filed within 10 days after their effective date, and 
notice of termination of contracts must be given to the Commission 
within 10 days of the effective date of termination. 

Public Law 881 of the 81st Congress was enacted December 20, 1950 
(See 18 I. C. C. P. Journat 350). The law amended the definition of a 
freight forwarder to include the words ‘‘as a common carrier,’’ and 
completely revised Section 409 of the Act, governing the utilization by 
freight forwarders of the services of common carriers by motor vehicle. 
The new section authorizes forwarders and motor carriers to enter into 
or continue to operate under contracts, which must be filed with the 
Commission under such reasonable rules as the Commission shall pre- 
scribe. One provision of the Act authorizes forwarders and motor car- 
riers to continue to operate under the terms of the existing law for a 
period of nine months after the date of enactment. 





Carload Freight in Freight Forwarder Service— 
Ruling of Bureau of Traffic of 1. C. C. 


Director Jensen of the I. C. C. Bureau of Traffic has advised freight 
forwarders, through the Freight Forwarders Institute, of a ruling of his 
Bureau on an inquiry received from a forwarder. The inquiry and the 
Bureau’s answer are as follows: 


Question: If a freight forwarder receives for forwarding a straight 
earload of a single commodity which it combines on one 
bill of lading (railroad, not forwarder bill of lading) 
with other freight in another car, must the forwarder 
observe its published tariff in charging for its service in 
forwarding the straight carload, or is it free, under the 
Commission’s decision in Colgate-Palmolive-Peet Co. v. 
Pacific & Atlantic Shippers Asso., 274 I. C. C. 797, to 
charge an agreed amount without reference to its tariffs. 


3] — 








632 I. C. C. PRACTITIONERS’ JOURNAL 





Answer: In a ease such as described the action of the forwarder in 
combining the straight carload shipment on a single bill 
of lading with freight in another car constitutes, in the 
opinion of this Bureau, assembly and consolidation within 
the meaning of Section 402a (5) of the statute; the pro- 
visions of Part IV of the statute are therefore fully ap- 
plicable; and the forwarder must observe its tariff rates 
in assessing charges for its services in connection with 
all components of the consolidated shipment, including 
specifically the straight carload. 


For an analysis of the Colgate Case, referred to above, see 16 I. C. C. 
P. JouRNAL 998. 





Freight Forwarders Granted Interim Increases in Ex Parte No. 175 


Freight forwarders were authorized, by the Commission’s decision 
of March 12, 1951 in Ex Parte No. 175, Increased Freight Rates, 1951, 
to make the same increases in their rates and charges as the railroads 
were authorized to make. 

In its report the Commission noted that the amount which freight 
forwarders pay to common carriers for transportation purchased repre- 
sents a very large share of the forwarders’ total operating expenses. 

On application of the intervening freight forwarders a separate 
order was entered authorizing the forwarders to waive certain tariff 
rules and publish the increases on 15 days’ notice. 





Freight Forwarder Ordered to Resume Operations 
or Have Permit Revoked 


Mortex Distributors, Inc., has been ordered by the I. C. C. to 
resume the operations authorized in its permit on or before April 27, 
1951, with the alternative of either showing cause within that time why 
its permit should not be revoked for willful failure to comply with the 
order, or of requesting an oral hearing in the matter. 

The order, entered March 13, 1951, in Docket FF-111, recites that 
Mortex failed to comply with the terms of an order of October 25, 1950, 
requiring the company to resume operations or face discontinuance of 
its permit. 


01 Stat 
(2 Inte 

A 
(3 Ant 


ll Ty; 


12 Bu: 
13 Car 


21 Ne 
22 Qu 


23 Gr 
31 Sc 


32 Ca 
33 Se 








Index to Current I. C. C. Decisions 
By Rosert N. Lowry, Editor-in-Chief 


01 State Law 
(2 Interstate Commerce 


Act 
03 Antitrust Acts 


11 Types of Carriers 


12 Business Entities 
13 Carrier Status 


21 Necessity 
22 Quality 


23 Grandfather 


3] Scope of Regulation 
32 Capitalization 
33 Securities 


41 Methods and Practices 
42 Equipment 
4 Movement 


31 Requisite 
52 Facilities 
53 Equipment 


61 Rate Making 

62 Passenger Fares 

63 Commodity Classifica- 
tion 


71 Classifications 

72 Investment 

73 Revenues, Expenses 
and Income 


81 Types Permissible 


82 Control or Affiliation 
83 Acquisition or Merger 





0. Regulation 
04 Transportation Policy 


05 Commission Organi- 
zation 

06 Commission Jurisdic- 
tion 


10. Carriers 


14 Modes of Transpor- 
tation 

15 Corporate Organization 

16 Corporate Reorganiza- 
tion 


20. Franchises 
24 Extensions 
24.1 Alternate Routes 
25 Temporary 
26 Public Interest 


30. Finances 
34 Purpose 
35 Capitalizable Assets 
36 Terms and Conditions 


40. Operations 


44 Personnel 
45 Insurance 
46 Contracts 


50. Service 


54 Inter-Carrier 
55 Transportation 
56 Accessorial 


60. Charges 
64 Rate Structure 
65 Rate Level 
65.1 Demurrage Charges 


70. Accounts 
74 Balance Sheet 
75 Statistics 
76 Costs 


80. Unification 


84 Lease or operating 
Contract 

85 Dormant Franchises 

86 Effect on Service or 
Public 


Reports released during March, 1951. 


—633— 


07 Administrative Pro- 
cedure 
08 Judicial Review 


09 Reports 


17 Associations 


18 Property 
19 Valuation 


27 Transfer 

28 Modification or Revo- 
cation 

29 Abandonment 


37 Value or Consideration 
38 Necessity and Propriety 
39 Unauthorized Issues 


47 Efficiency 
48 Joint Utilization 
49 Co-ordination 


57 Allowances 
58 Passenger 
59 Discrimination 


66 Joint Rates and 
Divisions 

67 Tariffs 

68 Discrimination 

69 Collection 


77 Reports 
78 Billing 
79 Records 


87 Effect on Parties 


88 Effect on Competitors 
89 Effect on Employees 











I. C. C. PRACTITIONERS’ JOURNAL 





O. Regulation 


06. Commission ee. 


Feb. 16, 1951, Div. 2. 

Where intrastate carrier proposes to issue note before subjection to securities 
provision of Act pursuant to merger, no | C. C. authority to issue note is required. 
4 ios Dt +. oes Coach Company, ........ mm. G %,. «....... , Mar. 

1V 


07. Administrative Procedure. 


Where applicant inadvertently omits a necessary segment of direct route between 
the points sought, but could render service between the points by tacking present 
authority with that described, supplying the omission at the hearing does not 
constitute a broadening of the issue. MC-35396, Sub 3, Ligon Extenston-Calvert 
City, not to be printed, Mar. 12, 1951, Div, 5. 

The fact that the Army is in popes and control of railroads pursuant to 
Presidential order does not make the Army an indispensable party to an abandon- 
~—— roceeding. F. D. 16604, Texas & New Orleans R. Co. Abandonment, 

Pipes , Mar. 12, 1951, Commission. 

Where a certificate duplicates authority already held under another certificate, 
the Commission on its own motion will reopen proceedings to eliminate duplica- 
tions. MC-108697, Sub 5, Gray Extension—General Commodities, i as 
iter: Feb. 26, 1951, Div. 5. 

On reconsideration, Commission may take official notice of authorized sale of 
rights since previous hearing | where possession of such rights resulted in dual opera- 
tions which were basis of prior denial. MC-111623, Schweiman Trucking Co. Con- 
tract Carrier Application, not to be printed, Mar. 6, 1951, Div. 5. 

The Commission may not — judicial notice of data in its files not introduced 
of record in the instant lewis ing nor may evidence be introduced through excep- 
tions or replies, citing 2 C. C. 445. MC-F-4547, ogg Trucking Co—Purchase 
—Magee’s Express, not to be printed, Feb. 28, 1951, Div. 4 

Where district court suit by carrier for demurrage charges involves a determina- 
tion of charges due, this determination may be made by the I. C. C. under declara- 
tory orders power conferred by Sec. 5 (d) of Administrative Procedure Act even as 
to claims barred by the statute of limitations. No. 30471, Arizona Sand and Rock 
Co. v. Southern Pacific Co., ........ 5. = ore , Feb. 16, 1951, Div. 2. 


10. Carriers 
11. Types of carriers. 


Test of whether carrier is common carrier or contract carrier is nature of 
holding out, citing 31 M. C. C. 705, of which predominant characteristics of con- 
tract carriage are highly specialized services involving special equipment and skilled 
personal services, and existence of contract carriage is not negatived by existence of 
22 contracts where such contracts are of long duration and limited to customers of 
ig roducers of liquified petroleum Pat MC-59673, Sub 24, Ritter Trucking 

xtension-Paulsboro, N. J., ...... a , Mar. 15, 195i, Div. 5. 

"Bes otion of all facilities to hang cement for a limited number of shippers con- 
stitutes one of the types of specialization required for contract carrier status. 
MC-111623, Schwerman Trucking Co. Contract Carrier Application, not to be 

printed, Mar. 6, 1951, Div. 5 

The fact that applicant will initially only serve two shippers does not make him 
a contract carrier, where the holdin , Ams is to the public generally. MC-111675, 
_ d Hess Extension—Oil Field quipment, not to be printed, Feb. 19, 1951, 

iv. 5. 





APRIL, 1951 635 








20. Franchises 


21. Necessity. 


Granted to extent that existing carriers are unable to provide bulk transporta- 
tion of hides and cracklings to processing plant. Close relationship between s peer 
and applicant not basis for denial, distinguishing 4 M. C. C. 85. MC-109798, 
Butkus Contract Carrier Application, not to be printed, Feb. 12, 1951, Div. 5. _ 

Contract carrier authority granted where operations will replace private carriage 
and in absence of showing that other service is available. MC-111840, Degenkolb 
Contract Carrier Application, not to be printed, Feb. 21, 1951, Div. 5. ; 

Denied, for failure of proof. MC-111682, Hellesmark Contract Carrier Applica- 
tion, not to be printed, Feb. 23, 1951, Div. 5 or 

Denied, where adequate interline service is available through trailer interchange 
on truckload traffic and supporting shipper’s interest is based on prospective lower 
rates. _— Reese Contract Carrier Application, not to be printed, Feb. 21, 
1951, Div. 5. 

Denied, for failure of proof, MC-111872, Starner Common Carrier Application, 
not to be printed, Feb. 26, 1951, Div. 5. ‘ ; 

Failure of supporting shipper to cite specific instances of inadequate service not 
a bar to grant where evidence of a general nature shows lack of service desired re- 
sulting in competitive disadvantage to shipper. MC-111994, Hiller. Common Car- 
rier Application, not to be printed, Feb. 21, 1951, Div. 5. 

Round-trip charter operation authorized where existing carrier’s equipment has 
not always been_in condition to perform charter operations. MC-111960, Wilkes 
oo Co. Common Carrier Application, not to be printed, Feb. 19, 1951, 

iv. 5. 

Prior findings modified to eliminate duplications resulting from approval of 
application and approval of purchase transaction. MC-93682, Sub 2, Cole’s Express 

ommon Carrier Application, not to be printed, Feb. 19, 1951, Div. 5. 

Lack of existing authorized motor carrier service basis of grant. MC-I112205, 
Sub 1, Best Common Carrier Application, not to be printed, Mar. 19, 1951, Div. 5. 

Denied, in absence of showing of need where support is based merely on prefer- 
ence for applicant. MC-112093, McDivitt Trucking Common Carrier Application, 
not to be printed, Mar. 16, 1951, Div. 5 

Need of water softening companies for rock salt requiring special equipment 
for most efficient transportation and unloading basis of grant. MC-112030, Wills 
Common Carrier Application, not to be printed, Mar. 12, 1951, Div. 5 

Where protestant resumed operations in area just prior to filing of application 
and protestants are primarily interested in long-haul transportation, need for com- 
muter-type transportation to industrial plants basis of grant. MC-110946, Sub I, 
sae on Bus Line Common Carrier Application, not to be printed, Mar. 12, 1951, 

iv. 5. 

Denied, where shipper’s support is based solely on preference for applicant. 
MC-112002, Maine Distributors Transportation Co. Contract Carrier Application, 
not to be printed, Mar. 20, 1951, Div. 5. 

Inexperienced applicant’s unsupported desire to engage in brokerage of passen- 
ger transportation not sufficient. MC-12544, Bazzell Broker Application, not to be 
printed, Mar. 7, 1951, Div. 5. 

Proof in support of alternate route application to improve existing and com- 
petitively effective service need only show operating economies of direct benefit to 
applicant and of indirect benefit to public through better service, but where alter- 
nate route would result in new service or change competitive relationships, proof of 
need therefor must be shown. MC-200, Sub 107, Riss & Co. Extension—Alternate 
Routes, Dallas and Ft. Worth, not to be printed, Mar. 7, 1951, Div. 5. 

Denied, where existing regular route carriers are able to supply adequate charter 
bus service pursuant to Sec. 208 (c) throughout origin territory sought by applicant. 
— Seymour Common Carrier Application, not to be printed, Mar p 1951, 

iv. 5. 
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Need of line haul motor carriers for pick-up and delivery service basis ot 
partial grant. MC-112004, Butler—Newark Daily Delivery Common Carrier Appli- 
cation, not to be printed, Mar. 7, 1951, Div. 5. 

Denied, for failure to show that proposed service would be better than existing 
service, where lack of present motor carrier movement is based on rate level rather 
than upon unavailability. MC-50615, Sub 1, Raymond Bros. Motor Transportation 
Contract Carrier Application, not to be printed, Mar. 9, 1951, Div. 5. 

Need of building materials distributor for movement of small shipments to 
adjacent state basis of grant where bulk of traffic diversion will be from private 
carriage. MC-111543, Kozlowski Contract Carrier Application, not to be printed, 
Mar. 12, 1951, Div. 5. 

Need of farmers for lime-spreading service basis of grant. MC-111932, Osborn 
Common Carrier Application, not to be printed, Feb. 28, 1951, Div. 5. 

Denied, for failure of proof. MC-112109, Geiger Comtmon Carrier Application, 
not to be printed, Feb. 27, 1951, Div. 5. 

Inability of existing carrier to meet shipper’s need basis of grant. MC-111860, 
Zarella Contract Carrier Application, not to be printed, Feb. 28, 1951, Div. 5. 

Denied, for failure of proof. MC-111678, Pitts Contract Carrier Application, 
not to be printed, Feb. 28, 1951, Div. 5. 

Ability of local carrier to provide more expeditious and economical charter 
service from base area basis of grant. MC-I11778, Cochran Common Carrier Appli- 
cation, not to be printed, Mar. 6, 1951, Div. 5. 

Denied, where consignees supporting applicant do not select carrier to be used. 
MC-112367, Beninger and Ostraw Common Carrier Application, not to be printed, 
Mar. 7, 1951, Div. 5. 

Need of banks for speedy service on checks and related instruments to Federal 
Reserve Bank basis of grant where proof in support of common carrier application 
shows need for contract carrier service. MC-111729, Sub 1, Armored Carrier Corp. 
Common Carrier Application, not to be printed, Feb. 13, 1951, Div. 5. 

Granted for need of feed dealers for movement of feeds to areas not adequately 
served except by private vehicles of consignees. MC-111995, Rogers Common Car- 
rier Application, not to be printed, Mar. 19, 1951, Div. 5. 

Granted, where no existing carrier provides high-speed, single-line bus service, 
without change of vehicle, to New York City, and extent of resulting diversion would 
not seriously affect other carriers. MC-109802, Lakeland Bus Lines Common Carrier 
Application, not to be printed, Mar. 5, 1951, Div. 5. 

Contract authority granted despite existence of other carriers where shipper 
would otherwise continue private carriage instituted for competitive and business 
— —. Hudson Contract Carrier Application, not to be printed, Mar. 
6, 1951, Div. 5. 

Denied, for failure of proof. MC-1I11108, Maggert Contract Carrier Applica- 
tion, not to be printed, Feb. 28, 1951, Div. 5. 

Need of social organizations for charter transportation to Ohio points basis 
of partial grant. MC-111422, Anderson Common Carrier Application, not to be 
printed, Feb. 27, 1951, Div. 5 


22. Quality. 
See 67. Tariffs. 


Restrictions limiting authority to points not on a railroad condemned for lack 
of definiteness and as requiring consignees at points served by rail who do not have 
sidings to use local truck service for final delivery. MC-I11723, Corbett Common 
Carrier Application, not to be printed, Feb. 19, 1951, Div. 5. 

Since effective date of Commercial Zones and Terminal Areas, 48 M. C. C. 418, 
has been postponed, authority to serve area adjacent to municipality is governed by 
Administrative Ruling 87. MC-109263, Sub 6, Lippner Extension—Jersey City, N. J., 
not to be printed, March 12, 1951, Div. 5. 

Authority to transport commodities requiring special equipment and handling 
and materials and supplies to be used in construction projects authorizes transporta- 
tion of such commodities when used in oil field, gas field and pipeline operations 
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and may include authority of type granted in Mercer Case, 46 M. C. 7 845. MC- 
1872, Ashworth Transfer Co. Common Carrier Application, ........ _ ee eee , Mar. 
14, 1951, Div. 5. 

in the absence of justifying circumstances, common carrier authority granted 
will not be restricted to site of a single industry even where wo agrees to such 
restriction, distinguishing MC-107227, Sub 14, decided June 9, 1950. MC-111877, 
Mallory Common Carrier Application, not to be printed, Feb. 21, 1951, Div. 5. 

Where proof is limited to need for movement of one specific chemical com- 
modity, authority should not be limited to the named chemical since a slight change 
in its chemical composition would void carrier’s authority to render needed service. 
MC-110525, Sub 47, Chemical Tank Lines, Inc., Extensiton—Natrona, Pa., not to be 
printed, Feb. 23, 1951, Div. 5. 

Transportation of dangerous explosives is a specialized service and such authority 
may be severed from general-commodity authority in sale of rights. MC-F-3883, 
Chief Abang OL Di Lease (Portion)-—Strickland Transportation Co., ........ M. C. C. 
sone 1951, Div. 4. 

Fact ‘that cranes and fork lifts are used, but not required, in handling engines 
and engine castings weighing less than 300 Ibs., does not bring such articles within 
authority to haul heavy machinery and commodities requiring special equipment 
or special handling, citing 48 M. C. C. 413, 415. MC-17357, Sub 13, McCoy Truck 
Lines Extension—Engines and Castings, not to be printed, Mar. 15, 1951, Div. 5. 

Where proposed service is to be performed for shipper of particular class, permit 
will contain restriction similar to that in Keystone Transp. Co. Contract Carrier 
Application, 19 M. C. C. 475, MC-111729, Sub 1, Armored Carrier Corp. Common 
Carrier Application, not to be printed, Feb. 13, 1951, Div. 5. 

Contract carrier authority may not be tacked for the purpose of rendering 
through service even if common gateways are used, citing 49 M. C. C. 103. MC- 
110771, Sub 3, Stewart Extension—Oklahoma, not to be printed, Mar. 5, 1951, Div. 5. 

Restriction limiting authority to deliveries to “retail stores” condemned as indefi- 
nite, undesirable and difficult of enforcement. MC-111639, Barnett Common Carrier 
Application, not to be printed, Feb. 27, 1951, Div. 5 


23. Grandfather. 


Where evidence in grandfather proceeding showed movements of structural 
steel, certificate modified accordingly where applicant has engaged in such movement 
continuously since. MC-85 *¢ Thompson—Modification of Certificate, not to be 
printed, Mar. 14, 1951, Div. 


24. Extensions. 


Where two qualified passenger carriers seek the same authority and traffic will 
only support one, the applicant presently authorized to operate over route subject 
to restriction will be preferred, even where latter applicant proposes to lease any 
rights acquired to: lessee presently operating restricted authority, distinguishing 33 
M. C. Cc 346, 49 M. C. C. 249, 49 M. C. C. 445, MC-61599, Sub 95, ‘a City 
Coach Co. Extension—Rock Hill, S. C., not to be printed, Feb. 28, 1951, 5 

Irregular route common carrier authority for cement granted where A 
of truck loading facilities at cement plant make service possible to consignees not 
previously using rail transportation. MC-108397, Sub 2, Hillerege Extension—Rapid 
City, S. D., not to be printed, Feb. 27, 1951, Div. 5. 

Desire for additional facilities during peak periods insufficient basis for new 
service where service of existing carriers is reasonably adequate, citing 10 M. C. C. 
292. MC-107230, Sub 4, Hamilton and Boner Extension—Los Angeles County, not 
to be printed, Feb. 26, 1951, Div. 5. 

Denied, for failure of proof of need. MC-308237, Sub 116, Kenosha Auto Trans- 
port Extension—L ong Beach, not to be printed, Mar. 6, 1951, Div. 5. 

Need of shippers for motor carrier movement, of salt in order to maintain com- 
petitive position with other shippers basis of grant. MC-89497, Sub 3, Dowd Ex- 
tension—South Dakota, not to be printed, Mar. 6, 1951, Div. 5. 
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Denied, for failure of proof. MC-110142, Sub 4, Ft. Edward Express Extension- 
Petroleum Wax, not to be printed, Feb. 21, 1951, Div. 5. ; ; 

Denied, for failure of proof. MC-109018, Sub 8, Herme Extension—Granite 
City, not to be printed, Feb. 23, 1951, Div. 5. SA ait | é 

Granted, to perform contract carrier rail-pool car distribution service. MC- 
Sg Sub 3, Bagby Extension—W hitfield County, not to be printed, Feb. 23, 1951, 

iv. 5. 

Desire of shippers for additional carriers or mere preference for service of par- 

ticular carrier no basis for grant where existing service is adequate and is basis for 
artial denial. MC-92983, Sub 25, Miller Extension—LaCrosse, not to be printed, 
eb. 23, 1951, Div. 5. 

Shipper’s need for expeditious |. c. 1. movement basis of partial contract car- 
= =. E ame 1620, Sub 9, Busse Extension—Florida, not to be printed, Feb. 23, 

, Div. 

Need of shipper and consignee for expeditious, single-line service coordinated 
with production schedules basis of contract carrier grant. MC-9685, Sub 8, Emery 
Transportation Co. Extension—Tinplate, not to be printed, Feb. 23, 1951, Div. 5. 

Inability of rail carriers to furnish adequate |. c. |. service on salt basis of 
ee ee MC-101476, Sub 6, Thiel Extension—Salt, not to be printed, Mar. 6, 

, Div. 5. 

Denied, where existing carriers have excess mene and future volume is un- 
known. MC-47336, Sub 6, Eclipse Motor Lines Extension—Parkersburg, W. Va., 
not to be printed, Mar. 19, 1951, Div. 5 : 

Desire of shipper for territorial expansion of applicant’s service basis of grant 
where only one other carrier can provide specialized service in movement of kitchen 
equipment. MC-39606, Sub 1, Baumgartner Extension—Kitchen Equipment, ........ 
M. i ee , Mar. 5, 1951, Commission. f 

Right of existing carriers to traffic they are able to handle basis of partial 
denial. Carrier’s authority enlarged to correspond with enlarged distribution ter- 
ritory of shipper where other authorized carrier is not participating in traffic. 
MC-30837, Sub 114, Kenosha Auto Transport Corp. Extension—South Dakota, not 
to be printed, Mar. 14, 1951, Div. 5. . f 

Failure to show inadequacy of existing service basis of contract carrier denial 
where proposed service does not differ from existing common carrier service. MC- 
ge te “. Ross Transit Extension—Portsmouth, Obio, not to be printed, Mar. 

, , Div. 

Need for additional service resulting from construction of bridge in lieu of 
ferry basis of grant. MC-109844, Sub 1, Salem County Coach Co. Extension— 
Wilmington, Del., not to be printed, Mar. 14, 1951, Div. 5. 

Development of new lumber production facilities basis of extension of inter- 
coastal water carrier authority pursuant to Sec. 309 (c). W-620, Sub 3, Luckenbach 
Steamsinp Co. Extension—Humboldt Bay, not to be printed, Mar. 13, 1951, Div. 4. 

Need of soap products manufacturer for pool-truck distribution of mixed ship- 
ments to retail stores requiring specially-trained drivers for making deliveries and 
collections basis of contract carrier grant. MC-9685, Sub 23, Emery Transporta- 
+ Extension—Lower Peninsula of Michigan, not to be printed, Mar. 9, 1951, 

iv. 

Contract carrier application denied for failure to show inadequacy of existing 
common carrier service. MC-26641, Sub 13, Romano Bros. Trucking Co. Extension 
—Barre, Vt., not to be printed, Mar. 12, 1951, Div. 5 

_ , Contract carrier of petroleum ey permitted to follow traffic to new origin, 
citing 19 M. C. C. 637. MC-38858, Sub 5, Ellis Extension—Coffeyville, Kans., not 
to be printed, Mar. 12, 1951, Div. 5. 

Where availability of water transportation at Duluth makes that point a gate- 
way to north central states, truckaway auto carrier permitted to follow traffic 
diverted from Milwaukee gateway formerly served by it. MC-10667, Sub 12, Clark 
Transport Co. Extension—Duluth, Minn., not to be printed, Mar. 12, 1951, Div. 5. 

Granted, where exceptions to recommended order were withdrawn upon amend- 
ment of application and upon showing of lack of other motor carrier service. MC- 


92899, Sub 4, Zimmerman Extension—Templeton, Pa., not to be printed, Mar. 12, 
1951, Div. 5. 
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Reconsideration pursuant to waiver of Rule 101 (e) basis of partial grant. 
MC-82492, Sub 8, Hands Extension—Packing House Products, not to be printed, 
Mar. 14, 1951, Div. 5. 

Denied, for lack of proof. MC-59120, Sub 7, Eazor Express Extensions— 
Schenley, Pa., not to be printed, Mar. 12, 1951, Div. 5. | , 

Denied, where existing service is adequate and applicant’s proposed operation 
is economically impracticable. MC-106034, Sub 9, Holloway Extension—Carbon 
Black, not to be printed, Feb. 19, 1951, Div. 5. 

Granted in part, to reduce damage resulting from transfer of refrigerated ship- 
ments en route and to enable shipper to enjoy service comparable to that received 
by competitors. MC-30451, Sub 11, Luper Transp. Co. Extension—Topeka, Kans., 
not to be printed, Feb. 23, 1951, Div. 5. : 

Granted, where no one opposing carrier is able to fill shippers’ need for special 
tank truck equipment and to require shippers to seek out carrier possessin poe 
authority and equipment for each movement would be unreasonable. C-33322, 
og 3. Apgar _ Extension—Chemicals in Tank Vebicles, not to be printed, Feb. 
19, , Div. 5. 

Denied, where shippers’ proposed business in area is speculative, remote and 
indefinite. MC-110420, Sub 18, Quality Milk Service Extension—Dairy Products, 
not to be printed, Feb. 16, 1951, Div. 5 

Commodity description in certificate enlarged to provide shipper with more 
complete contract carrier service. MC-111014, Sub 1, Snavely Extension—Pulpboard 
and Fibreboard, not to be printed, Feb. 19, 1951, Div. 5 : 

Granted, to provide speedier service and to permit interchange at Philadelphia 
on interstate traffic. MC-I11611, Sub 5, Noerr Motor Freight Extension—State 
College, Pa., not to be printed, Feb. 19, 1951, Div. 5. 

Granted in part to enable applicant to provide service over interstate routes 
now conducted over intrastate routes. MC-110612, Sub 1, Fair Play Trucking Co. 
Extension—Belmont, N. Y., not to be printed, Mar. 1, 1951, Div. 5. 

Atomic Energy plant branch line application denied where plant is go | ade- 
quately served by two lines, proximity of proposed line to existing line would not 
assure continued service in event of “en and applicant will participate in long 

. D. 17198, Southern Ry. Co. Construc- 


basis of grant en arging authority to include |. t. |. shipments of commodities 
previously authorized. 


service would not have met shipper’s needs, MC-93900, Sub 9, Bell Extension—Silas, 
not to be printed, Mar. 19, 1951, Div. 5. 
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24.1. Alternate Routes. 


Alternate route authority denied where circuity of present route prevents car- 
rier from competing for traffic between proposed alternate route termini and re 
duction in delivery time from second-morning to first-morning would constitute new 
service. MC-29778, Sub 65, Yellow Transit Co. Extension—Alternate Route, not to 
be printed, Feb. 28, 1951, Div. 5. 

Alternate route application resulting in new service granted upon showing of 
benefit to shippers by reduction in transit time where volume of through traffic 
handled by applicant is so large that little change in competitive situation will result, 
ro agen ~ 16, Cook Truck Lines—Alternate Route, not to be printed, Feb. 23, 
1951, Div. 5. 

Where an alternate route applicant already moves a substantial volume of traffic 
between termini of proposed alternate route, proof of operating economies primarily 
beneficial to applicant and secondarily beneficial to public through more efficient 
service is sole basis for grant, citing 51 M. C. C., 411, 84 F. Supp. 414. MC-1508, 
Sub 13, Richmond Greyhound Lines Extension—Lexington Park, Md. ........ mn. CC 
ei , Feb. 5, 1951, Commission. 


25. Temporary. 


Exemption from operation of Part III pursuant to second sentence of Sec. 
302 (e) denied where joint charter for transportation of split loads would result in 
indirect compensation to each charterer, citing 27 M. C. C. 264. W-1020, Sub 1, 
Irwin Exemption Application, ........ ie ise cameeetely , Mar. 6, 1951, Div. 4. 


26. Public Interest. 


Where common carrier of household seeks contract carrier authority to make 
retail store deliveries, possibility that carrier may possibly have occasion to carry 
used household goods for retail store so slight as not to result in dual operations 
inconsistent with public interest. MC-111461, Wooldridge Contract Carrier Appli- 
cation, not to be printed, Feb. 27, 1951, Div. 5. 


27. Transfer. 


Purchase by rail subsidiary of rights of vendor formerly providing substituted 
l. c. 1. service for railroad approved conditioned upon operations under purchased 
rights continuing to be supplemental of, and auxiliary to, service of railroad. 
MC-F-4742, Union Pacific Motor Freight Co—Purchase—Edmiston, not to be 
printed, Feb. 23, 1951, Div. 4. 

Purchase of substituted motor-for-rail service rights in area served by L. I. R. R. 
for $1. approved where vendor proposes to abandon such service. MC-F-4599, 
Motor Haulage, Inc-—Purchase (Portion) Scott Bros. Ince., ........ ae eee : 
Feb. 19, 1951, Div. 4. 


28. Modification or Revocation. 


Where contract carrier has failed to maintain insurance required by Sec. 215, 
and has abandoned operations, carrier is required to resume operations and comply 
with regulations within 60 days or permit will be revoked. MC-C-808, Florence 
Lane—Revocation of Permit, ........ A it ae , Feb. 21, 1951, Div. 5. 

Defendant’s practice of turning shipments received by it over to other carriers 
for transportation between points defendant is authorized to serve constitutes a 
failure to comply with certificate requirement of reasonably continuous and ade- 
quate service. MC-C-1113, Red Ball Motor Freight v. Herrin Transportation Co., 
ey: M. CC. ......., Feb. 28, 1951, Div. 5. 


29. Abandonment. 
See 07. Administrative Procedure. 


_ The resulting effect on rates is of little significance in an abandonment proceed- 
ing, citing 236 I. C. C. 201, 252 I. C. C. 37. F. D. 16604, Texas & New Orleans 
R. Co. Abandonment, ........ I. C. C. ......, Mar. 12, 1951, Commission. 
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The matter of public aid extended to a carrier to construct a line is not con- 
trolling on the right to abandon, citing 162 I. C. C. 205, F. D. 17077 4-9 & 


Car- North Carolina Ry. Co. Abandonment, not to be printed, Mar. 8, 1951, Div. 4. 
d re. Abandonment of 114 mile branch line denied in view of earnings Bonn need 
/ new of communities for rail transportation and favorable prospects. F. D. 16680, 
ot to C.& N. W. Ry. Co. Abandonment, ot eee Mar. 5, 1951, Commission. 
W here state tax authorities are not ‘required to consider track miles in valuing 
1g of railroad property and where system-wide abandonment program could result in 
raffic same proportion of system miles within state, claimed ad valorem tax savings are 
esult. not allowable as prospective savings in abandonment proceedings, particularly where 
). 23, system earnings could increase following abandonment, citing 254 I. C. C. 805, 261 
LC..c. Se oe 4.4. Ce. 
raffic Depreciation on roadway structures is not a claimable saving in abandonment 
arily proceedings, citing 233 I. C. C. 147, 149, 261 I. C. C. 802. Since many expense items 
cient making up freight operating ratio vary little with traffic volume, the use of full 
1508, freight operating ratio is not justified in measuring effect of abandonment on operat- 
Die int ing income, citing 254 I. C. C. 801, 230 I. C. C. 645. F. D. 16680, C. & N. W. Ry. 
Co. Abandonment, ........ Lan Ge , Mar. 5, 1951, Commission. 
* * * 
a ABANDONMENT AUTHORIZED IN FOLLOWING CASES 
t in 
b 1, - m4 D. 17101, Middle Creek R. Co. Abandonment, not to be printed, Mar. 
195 


Div. 4. 
. 63 Pont Bie Rock Island Southern Ry. Co. Abandonment, not to be printed, 
eb. 28, 195 
17192, a Company Abandonment, not to be printed, Feb. 23, 1951, 
nake Div. a. 


ond 30. Finances 
32. Capitalization. 





ited Adjusted earnings experience of Sec. 77 debtor since previous approval of 
ased reorganization plan in 1945 held to warrant no change in capitalization approved at 
oad that time. While effective date is —— near expected consummation date, citing 
he 254 I. C. C. 707, effective date of Jan. 1, 1944, is retained on grounds that to change 
effective date to approximate new consummation date would change distribution 
R of new securities to disadvantage of junior creditors through capitalization of un- 
509. paid accrued interest on outstanding obligations at contract rates higher than 
; payable under proposed new securities. Minor modifications approved. F. D. 
si : 11681, New York, Susquebanna & Western R. Co., Reorganization, ........ 1. C. C. ........, 
Mar. 12, 1951, Commission. 
215, 
ply 34. Purpose. 
nce Notes approved to finance equipment purchases and to replace note void for 
: want of authority for its issue. F. D. 17232, Linkenhoger Notes, not to be printed, 
on Mar. 9, 1951, Div. 4. 
ide- * * * 
Ws 


EQUIPMENT TRUST CERTIFICATES AUTHORIZED 


F. D. 17257, Northern Pacific Ry. Co. Equipment Trust Certificates, not to be 
printed, Mar. 23, 1951, Div. 4. 

F. D. 17238, Chicago & North Western Ry. Co. Equipment Trust Certificates, 
not to be printed, Mar. 7, 1951, Div. 4 
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BONDS AUTHORIZED IN THE FOLLOWING: 
F. D. 17230, Connecting Ry. Co. Bonds, not to be printed, Mar. 2, 1951, Div. 4, 


* * *& 


STOCK ISSUE APPROVED IN THE FOLLOWING CASES: 


- s D. 17245, Chesapeake & Ohio Ry. Co. Stock, not to be printed, Mar. 15, 1951, 
iv. 4. 


* * * 


DECISIONS INVOLVING ISSUANCE OF NOTES: 


si be — Associated Truck Lines, Inc., Notes, not to be printed, Mar. 16, 

, Div. 4. 

wei io Dz. or Pecos Valley Southern Ry. Co. Note, not to be printed, Feb. 28, 
, Div. 4. 


39. Unauthorized Issues. 


, Since a promissory note issued without I. C. C. approval is void and cannot be 
validated, a new note, issued after approval, is required to represent the obligation. 
F. D. 17214, Merchants Motor Freight Note, not to be printed, Feb. 27, 1951, Div. 4. 


40. Operations 
41. Methods and Practices. 


Petition to increase maximum speeds to speeds in excess of those prescribed in 
268 I. C. C. 547 for lines not equipped with block signal system denied where run- 
ning time saved under proposal would not be significant and weather conditions on 
line often impair visibility. No. 29543, Agptenes, Methods and Systems Intended to 
Promote Safety of Railroad Operation, M., St. P. & S. S. M. R. Co, ........ Lac 
ci , Mar. 6, 1951, Div. 3. P , 

Sale of individual tickets for irregular—schedule seasonal round-trip operations 
to resorts is “special” operation within meaning of Sec. 207 (a). MC-102676, Sub 1, 
pg yA ag Co. Extension—Hampton Beach, N. H., not to be printed, 

ar. 15, , Div. 5. 


46. Contracts. 


Contract carriage arrangements may be made by shippers even where consignees 
pay transportation costs, citing 26 M. C. C. 533, 537. MC-59673, Sub 24, Ritter 
rucking Co. Extension—Paulsboro, N. J., ........ ok ee , Mar. 15, 1951, Div. 5. 


50. Service 
51. Accessorial. 


The Twenty-Eight Hour Law requiring feed, rest and water for livestock, does 
not apply beyond the point determined by the Commission to be the end of line- 
haul transportation, citing 321 U. S. 403, Ex Parte No. 104, Morrell & Co. Terminal 
Allowance, ........ 2 eee , Mar. 12, 1951, Commission. 
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59. Discrimination. 


Inability of carrier to supply all of shipper’s need for cars not discriminatory 
where car shortage was nationwide, reversal of carrier's traffic flow in postwar period 
aggravated shortage and available cars were fairly distributed. During car shortage, 
a carrier may be justified in refusing cars to shipper negligently holding cars 
previously furnished. No. 29852, Martin Bros. Bos Co. v. Southern Pacific Co., 
eee 5 i ee , Mar. 12, 1951, Div. 3. 


60. Charges 
63. Commodity Classification. 


The word “feed” is not restricted to commodities which completely satisfy the 
food requirements of animals or poultry, citing 268 1. C. C. 407, 415 i 
— Mixtures and Grit-O ficial erritory, ........ BS Gs Se cscs , Feb. 27, 1951, 
Div. 2. 


65. Rate Level. 
See 67. Tariffs. 


Fourth-Section relief granted on phosphate rock from pebble-rock district of 
Florida to Joliet. No. 24321, Phosphate Rock from Florida to Joliet, Ill, ........ 
2 eee , Feb. 20, 1951, Div. 2. 

Since third-class rating (70% of first) on automobile chassis, knocked down, was 
not intended to apply to chassis taken apart and compactly boxed, rates on latter 
articles held unreasonable to extent in excess of rate applicable to motor freight 
vehicles, or parts thereof, subject to 24,000 lb. minimum. No. 29932, Harrison Con- 
struction Co. v. Pennsylvania R. Co., ........ 5 ee » Feb. 19, 1951, Div. 2. 

Tariff changes which would result in limestone with 3% or less minerals added 
taking same rating as mineral mixtures for feeding purposes held unreasonable where 
former has same transportation characteristics as ordinary limestone and market 
values of two products are substantially different. J] & S 5753, Limestone Mixtures 
and Grit—Official Territory, ........ iy ee , Feb. 27, 1951, Div. 2. 

Existence of lower import rates does not render higher domestic rates on same 
commodities unreasonable, particularly where zirconium ore moving under assailed 
rates is of materially higher grade than that — on import rates. No. 30457, 
a Corp. v. Pennsylvania R. Co. ............ [4 ee , Mar. 12, 1951, 

iv. 3. 

Proposed schedules unreasonable to extent they prescribe minimum weights in 

excess of those in 272 I. C. C. 61, where proposed minima are in excess of average 
loading on wag & of shipments. / & S 5821, Prefabricated Houses in Southern 
Territory, ........ I, RS , Mar. 13, 1951, Div. 2. 
_ Where combination through rates resulting from application of aggregate-of- 
intermediates provision is limited to routes over which single-factor through rates 
applied, a combination of rates constructed through a point not on such route is 
not applicable, distinguishing 269 I. C. C. 571. he billing of a shipment to a 
point off the single-factor route for further reshipment for sole purpose of defeating 
applicable through rate is not available as basis of holding through rate “|. -~oe 
citing 260 U. S. 166, No. 30532, Burkley Produce Co. v. A. T. & S. F. Ry. Co., ........ 
A <<, ae , Mar. 19, 1951, Div. 3. 

Where war-surplus hot-rolled unfinished steel bars were useful only for reheating 
and rerolling because of their condition and unknown analysis, rates on steel bars 
were applicable but unreasonable to extent in excess of rates on billets and similar 
articles. No. 30467, Waite Co. v. Pennsylvania R. Co., ........ a eee , Mar. 
22, 1951; Div. 2. 

In determining whether claimants are damaged by unreasonable charges, entire 
transportation charge must be examined, citing 216 I. C..C. 1, 101 I. C. C. 89, 

U. S. 458. Length of haul does not govern determination whether movement is 

road-haul or switching service. Road-haul movement may be short and be per- 

formed within corporate limits, citing 266 I. C. C. 251, 261, 232 1. C. C. 795. No. 

sae fe Soybean Mills v. Great Northern Ry. Co., ........ 5 oe ee , Mar. 
i , Div. 2. 
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Increased ratings, increased minimum charges and increased class rates on ex- 
press movements of certain articles held not unreasonable where such articles re- 
quire special handling, are subject to excessive damage claims, are light and bulky 
and where need is shown for greater contribution to transportation expense by 
express traffic. 1] & S 5762, Express Rates and Ratings Between Points in U. S,, 
sen 1 ©..C. , Mar. 1, 1951, Div. 3. 

Proposed increases on import commodity rates to restore port rate relationships 
disturbed by general rate increases not unreasonable. Since import rates contain a 
port equalization factor, distance is not a controlling test of reasonableness. J] & § 
5797, Peat Moss, Gulf Ports to Colo., N. Mex., and Wyo., ........ Re. a Ss secs, , Feb. 
16, 1951, Div. 2. 

Since ice cream mix competes primarily with other dessert preparations and not 
with dairy products moving at canned goods rates, assailed rates not unreasonable, 
distinguishing 101 I. C. C. 93, 132 I. C. C. 377, except as to future to extent in excess 
of class—7 rates to southern territory. No. 30453, Maple Island Farm v. C. St. P., 

Se. Ry. Ge., ....... t. G ©. ...... Feb. 16, 1951, Div. 2. 

The I. C. C. is not precluded from awarding reparation on a finding that rates 
once held reasonable are now unreasonable although only increased by amounts of 
authorized general increases, since resulting rates are not prescribed rates, citing 
274 |. C. C. 637, 670, distinguishing Arizona ss. Case, 284 U. S. 370. No. 30479, 
Maple Island Farm v. C. B. & Q. R. Co., ........ =i ieee , Feb. 16, 1951, Div. 3 

Rates on manure unreasonable to extent in excess of rates on that commodity 
from other points moving under substantially similar circumstances, distinguishing 
146 1. C. C. 419. No. 30522, Green & Son v. Pennsylvania R. Co.., ........ A ve ier : 
Feb. 16, 1951, Div. 2. 

Since cotton linters have better transportation characteristics and do not require 
the expensive gathering service incident to cotton transportation, and have had 
historically lower rates, rates on cotton linters held unreasonable to extent in excess 
of concurrent rates on cotton, subject to minima. No. 30365, Anderson, Clayton & 
CA. A. 1. oS. P.. Ae, Ge, ........ 04. &. Mar. 23, 1951, Div. 2. 

Proposed reduced rates which are below those published to meet water compe- 
tition, citing 225 1. C. C. 429, held unreasonably low in absence of competitive 
necessity therefor, and where present ton-mile earnings approach reasonable mini- 
mum. / & S. 5758, Wood Pulp, Houston to Cincinnati and Hamilton, Ohio, 
i ee Mar. 22, 1951, Div. 

Since a ‘Tine-haul carrier cannot be required to absorb switching charges of 
another carrier, in the absence of unjust discrimination or prejudice, citing 229 
1. C. C. 479, schedules limiting absorbed switching charges to $4.27 per car not 
unreasonable, and any disadvantage — is due to amount of switching line’s 
charges which are not in issue, citing 186 I. C. C. 322, 328, | & S 5827, Absorption 
of Switching Charges at Macon, Ga., .. oS ee , Mar. 12, 1951, Div. 3. 

Rates on crude oil held unreasonable based on comparison with rates in other 
movements. No. 30502, Standard Oil Co. v. A. T. & S. F. Ry. Co, ........ 2 oe ee 
Mar. 2, 1951, Div. 3. 


65.1. Demurrage Charges. 


Failure of consignee to divert or reconsign cars detained at plant during strike 
of consignee’s employees is lack ¥ due diligence to justify demurrage charges at 
normal rates, citing 272 |. C. C. 7. No. 30442, Ruppert v. N. Y. C. R. Co., .... 
1. C.C......... Pe 16, 51, Div. 2 


67. Tariffs. 


Rates on smokeless powder cancelled as unlawful on grounds that smokeless 
powder is dangerous explosive excepted from carrier’s general commodity ¥ aed 
I & S M-3385, Powder, from Parsons, Kans., to East Alton, Ill., ........ a ae 
Mar. 13, 1951, Div. 2. 
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68. Discrimination. 


Where proposed rate schedules fail to afford Panama City, Fla. a rate basis 
comparable to that afforded other key ports, such as Pensacola, schedules are can- 
celled without prejudice to filing of conforming new schedules, citing 219 I. C. C. 
(51, 1 & S 5845, Cotton Piece Goods to Gulf and South Atlantic Ports, ........ SS 
, Mar. 14, 1951, Div. 2. 


80. Unification 


82. Control of Affiliation. 


Where issuance of divestiture order following unlawful acquisition of control 

would result in destruction of operations thus acquired to detriment of_ public 
using service, control authorized. MC-F-4156, Capitani—Control—Aro Coaches, 
_ i ee , Mar. 8, 1951, Div. 4. 
Control through stock ownership approved where companies involved form a 
system of household goods moving companies and instant transaction gives other 
system companies control of Texas company formerly in financial and operating 
difficulty. MC-F-4120, Bekins—Control—Bekins Van & Storage Co. (Texas), not to 
be printed, Feb. 23, 1951, Div. 4. 

Approved, where vendor desires to devote time to other interests and vendor’s 
motor carrier operations have suffered from lack of supervision. MC-F-4757, 
Weisensee—Control—Sellwood Transfer Co., not to be printed, Feb. 28, 1951, Div. 4. 


83. Acquisition or Merger. 


Approved, where rights to be sold are not integral part of vendor’s operations. 
MC-F-4755, North Providence Transportation Lines—Purchase (Portion)—Jobnson 
Bus Lines, not to be printed, Mar. 1, 1951, Div. 4. 

Approved, where vendor desires to retire and no new service will result. MC- 
F-4650, Huckabee Transport Corp—Purchase—Service— Express, not to be printed, 
Mar. 1, 1951, Div. 4 

Approved, where vendee desires to prevent other carriers from acquiring rights 
duplicating his, and vendor is in poor financial condition. MC-F-4741, Sandorn’s 
— Express—Purchase—Cobb Shackford, not to be printed, Feb. 27, 1951, 

v. 4. 

Merger of wholly-owned subsidiary approved to eliminate expense of separate 
corporation, reduce operating and administrative costs and is consistent with I. C. C. 
policy of corporate simplification. MC-F-4751, Northern Transp. Co—Merger— 
Terminal Truck Lines, not to be printed, Feb. 23, 1951, Div. 4. 

Purchase of rights approved where vendee’s small-scale operations show possi- 
bility of profitable operation on feeder route operated at loss by long-haul vendor. 
MC-F-4507, Young—Lease (Portion)—Burlington Transportation Company, not to 
be printed, Mar. 15, 1951, Div. 4. 

Approved, where vendor desires to retire from business and acquired rights will 
result in two-way traffic flow subject to restriction against combination of initial 
and secondary movement authorities to provide through service. MC-F-4762, Okla- 
homa Trailer Convoy—Control and Merger—National Trailer Transport, not to be 
printed, Mar. 19, 1951, Div. 4. 

Approved, where vv oT is transfer of rights and property from proprietorship 
to corporation. MC-F-4715, Ludwig Transportation Co.—Purchase—Ludwig, not 
to be printed, Mar. 19, 1951, Div. 4. 

Approved, where vendor is financially unable to continue operations and unifica- 
tion with vendee’s operations should provide continued service at operating profit. 
MC-F-4689, Minnesota Transit Lines—Purchase—Winnebago Lines, not to be printed, 
Mar. 15, 1951, Div. 4. 
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Where applicants willfully consummated transaction without I. C. C. approval 
and no mitigating circumstances are shown, vendee required to divest itself of rights 
and property of vendor thus acquired, citing 56 M. C. C. 505, 57 M. C. C. 105, 
ae ot + Transportation Co.—Purchase—Gooch, not to be printed, Mar. 

‘i , Div. 4. 

Comparable common carrier authority pe in purchase of contract carrier 
rights where proof shows need for service and dual operations which would otherwise 
result would not be in the public interest. MC-F-4639, Thompson-Purchase (Portion) 
—Hinshaw, not to be printed, Mar. 20, 1951, Div. 4. 

Separate existence of vendor and vendee under common control after purchase 
justified where vendor's operations have been road-haul operations and vendee is 
engaged solely in movement of heavy machinery through city streets. MC-F-4610, 
_— Motor Express—Purchase—Raymond, not to be printed, Mar. 8, 195], 

iv. 4. 

Prior operations between involved points by vendor conducted without proper 
tariffs no bar to approval of purchase transaction if evidence otherwise warrants 
approval, citing 45 M. C. C. 211, 216, and 45 M. C. C. 575, 586. MC-F-4527, Miller 
Fintan, scons | Soe Mar. 12, 1951, Div. 4. 

Purchase of additional rights authorized where retention of such additional 
rights by vendor would result in lack of connecting routes and sale would enable 
vendee to provide more flexible service. MC-F-4576, Schneider—Purchase (Portion) 
—Raymond Bros., not to be printed, Mar. 13, 1951, Div. 4. 

Denial of sale of rights on grounds of dormancy has no effect on validity of 
certificate in hands of holder. MC-F-4467, Daniels Transfer Company—Purchase— 
Howe, not to be printed, Feb. 28, 1951, Div. 4. ; 

Possibility of profitable operations of feeder line by vendee which lines would 
otherwise be abandoned by vendor basis of approval of rights purchase. MC-F- 
4719, Williams—Purchase (Portion)—Burlington Transportation Co., not to be 
printed, Feb. 27, 1951, Div. 4. 

Denied, on reconsideration, for dormancy. MC-F-4104, Evans—Purchase— 
Moyer, not to be printed, Feb. 21, 1951, Div. 4. ; 

Approved, where vendor’s ill health requires sale and purchase by vendees will 
enable them to provide through service and enlarge territorial area, subject to 
cancellation of resulting ara irregular route authority. MC-F-4660, Hennepin 
Transportation Co—Purchase (Portion)—Chicago—Detroit Express, not to be 
printed, Mar. 8, 1951, Div. 4. 

Denied, where bulk of vendor’s operations have been under agricultural products 
exemption and acquisition of rights would result in new service by vendee, with 
little ops in service pews by vendor, citing 56 M. C. C. 460, 56 M. C. C. 
643. MC-F-4547, Reed Trucking Co—Purchase—Magee’s Express, not to be printed, 
Feb. 28, 1951, Div. 4. 

Control of two interstate motor carriers through purchase of capital stock of 
intrastate carrier controlling them approved, conditioned upon subjection of intra- 
state carrier to Secs. 204 (a) (1) and (2) and 204, citing 40 M. C. C. 137, 40 M. C.C. 
488. MC-F-4774, Stoughton—Control—Delaware Coach Company, ........ M. C.C. 

..» Mar. 13, 1951, Div. 4 

Where regular route vendee acquires irregular route territory, fact that single- 
line service could be furnished to points in acquired irregular route territory would 
not of itself change nature of irregular-route operations where carrier intends to 
serve area on call and demand basis only. MC-F-4530, Chippewa Motor Freight— 
Purchase—Bellows, not to be printed, Mar. 9, 1951, Div. 4. 

Approved, where vendee and vendor are related, vendor’s operations have not 
been profitable and have been limited to local traffic or to that interchanged with 
vendee. MC-F-4728, Wilson Storage and Transfer Co—Purchase—Wilson, not to 
be printed, Mar. 7, 1951, Div. 4. 


87. Effect on Parties. 


onic a asics 
Mar. 22, 1951, Div. 4. 
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Recent Court Decisions 


By Warren H. Waener, Editor 


failure to make basic findings essential to support a rate differential between 
switching ex-barge freight | and ex-rail freight, ground for enjoining order of 
Commission—+ of Examiner considered by court. 


Tennessee Valley Authority, et al. v. United States (Civil Action 801) 


On March 21, 1951, a three-judge Court for the Northern District 
of Alabama, Northwestern Division, held that the Commission failed to 
make basic findings essential to support a rate differential between 
switching ex-barge freight and ex-rail freight. It considered that to be 
sufficient ground to enjoin the order of the Commission which had ap- 
proved an increase in the ex-barge switching charge. 

Quoting from the decision of the Court: 





Disclaiming any intention to oversimplify the matter, we never- 
theless claim to discern a simple basic issue emerging from the com- 
plexities of the Commission’s report and the record on which it was 
made. Has the Commission made a finding which will support its 
order permitting the railroads to charge higher rates for services 
performed by them in switching freight brought to Knoxville by 
water carriers than for those they perform in switching freight 
arriving by rail? 

Moving within the narrow range of the issues open to judicial 
review of the Commission’s order,!® we do not pretend to oppose our 
bewilderment to its expertise in the adventure of establishing just 
and reasonable rates. Nor do we exact of it a legalistic formalism 
in its fact findings. We recognize that they may be ‘‘interwoven’’ 
with its discussion of the evidence, relating it to the contentions 
of the parties, and its ultimate conclusions." 

But neither this court nor the Commission can afford to ignore 
the impact of The Transportation Act of 1940 on the statutory 
authority of the Commission. To review its legislative history for 
an understanding of the Congressional intent would be a work of 
supererogation after the opinion of the court in Interstate Com- 
merce Commission v. Mechling, 330 U. S. 567, and the dissenting 
opinion of Mr. Justice Black in Interstate Commerce Commission v. 
Inland Waterways Corporation, 319 U. 8. 671, 697-701. 

In accord as we are with the many authorities !* cited in briefs 
of the intervenors, to the effect that courts should adopt a tolerant 





10 Rochester Telephone Corp. v. United ee, 307 U. S. 125, 139. 

11 Meeker & Co. v. Lebigh Valley R. , 236 U. S. 412, 428. United States v. 
B. & O. R. Co., 293 U.S. 454, 465. 

12 54 Stat. 899, 49 U. S. C. Sec. I, et seq. (1946). 

18 Interstate Commerce Commission v. Union Pacific R. R., 222 U. S. 541; New 
York v. United States, 331 U. S. 284; United States v. Wabash R. Co., 321 U. S. 
403; United States v. Chicago Heights Trucking Co., 310 U. S. 344; Board of Trade 
of Kansas City v. U. S., 314 U. S. 534; Northern Pacific Ry. Co. v. U. S., 316 U. S. 
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attitude in reviewing orders of the Commission when it has acted 
within the ambit of its statutory sanction in passing upon the issues 
of reasonableness and discrimination with respect to rates and 
services, we perceive the need for vigilance when the contention is 
raised that the Commission has apparently ignored its responsibility 
of seeing that rates are coordinated in accordance with the national 
transportation policy as declared by the 1940 legislation.’ 

It is settled that its provisions ‘‘flatly forbid the Commission 
to approve barge rates or barge-rail rates which do not preserve in- 
tact the inherent advantages of cheaper water transportation, but 
discriminate against water carriers and the goods they transport.”’ 
Moreover, ‘‘Congress left the Commission no discretionary power 
to approve any type of rates which would reduce the ‘inherent ad- 
vantage’ of barge transportation in whole or in part.’’!® 

Irrespective of whether this case may be distinguished from 
the Mechling case by contrasting the factual context of each, we 
believe that pertinent principles established by the court are dis- 
positive of this review. We are constrained to the opinion that the 
Commission, in discussing the rule of the Mechling case, whether 
or not it conceded its applicability, misapprehended its require- 
ments as to the basic findings essential to support a rate differential 
immediately affecting carriers both by rail and by water. 

Recognizing that there may be both qualitative and quantita- 
tive differences in services performed by railroads in handling ex- 
barge and ex-rail freight, the court was nevertheless explicit in 
holding that ‘‘To justify increasing the reshipping rates of ex- 
barge grain the Commission would have to make findings supported 
by evidence to show how much greater is the cost to the eastern 
roads of reshipping ex-barge grain than of reshipping ex-lake or 
ex-rail grain moving from the same localities and requiring the 
same services as does the ex-barge grain.’’!® 

Switching ex-barge freight entails more service and consequent- 
ly involves more costs than are involved in switching ex-rail freight, 
the Commission found. We agree that there is substantial evi- 
dence in the record to support, even to demand such a conclusion. 
‘*But the extra service must fit the extra charge and cannot justify 
lump sum rate increases which cut into the inherent advantages of 
cheaper barge transportation which Congress intended to guarantee 
to shippers.’’!7 

Relying upon cost studies, which it criticizes freely for deficien- 
cies involving both ‘‘understatements’’ and ‘‘overstatements,’’ the 
Commission strikes an average between the two and arrives at a find- 
ing that ‘‘there is sufficient justification for a conclusion that the 
proposed charge of $23.44 is not excessive.’”4® No effort was made to 





14 Eastern-Central Assn. v. United States, 321 U. S. 194, 206. 
15 330 U. S., at page 577. 

16 330 U. S., at page 583. 

17 330 U. S., at page 581. 

18 For the context of this quotation see Fn. 9, supra. 
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icted sift the understatements and overstatements and to translate them, 
sues clearly and unambiguously, into terms of actual difference in cost 
and involved in switching ex-barge and ex-rail freight. 
on 1s Of the charge of $23.44, approved by the Commission, it may 
ility be said, as Examiner Brown forthrightly observed of the charges 
onal of $19.00 recommended by him after considering the same record, 
: ‘‘The charges suggested are in the final analysis based to a certain 
$s10n extent on judgment and are necessarily more or less arbitrary.’’!® 
e in- We hold that the Commission has misapplied the law by failing 
but to make the basic findings *° required to support its order and con- 
si 7 clude that such order must be set aside. 
; ad- 19 See Fn. 7, supra. 


20 The fundamental error of the Commission was its apparent failure to appre- 
Prom ciate that “the basic findings essential to the validity of a given order will vary with 
the statutory authority invoked and the context of the situation presented.” Ala- 

Pov bama G. S. R. Co. v. United States, 340 U. S. 216, 228. 
1s- 
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List of New Members * 


Eugene E. Anderson, Jr., (A) 925 Penn- 
sylvania Station Building, Pittsburgh 
22, Pennsylvania. 

William A. Carr, (B) Director, Transpor- 
tation Department, Rochester Cham- 
ber of Commerce, 55 St. Paul Street, 
Rochester 4, New York. 

Frank A. Downing, (B) Apt. B3-47, 
Twin Castles Apts., Winston-Salem, 
North Carolina. 


William E. Dyer, Jr., (B) T. M., Butler 
Manufacturing Company, 1020 South 
Henderson Street, Galesburg, Illinois. 

David B. Fitzgerald, (A) 701 Morris 
Building, 1421 Chestnut Street, Phila- 
delphia 2, Pennsylvania. . 

Norman B. Haley, Jr., (B) Public Utili- 
ties Commission of Calif., 145 South 
saan ancy Rm. 1000, Los Angeles 
12, California. 





* Elected to membership March, 1950. 


Norman C. Jensen, (B) New Century 
Freight Traffic Ass’n, 111 North Canal 
Street, Chicago 6, Illinois. 


C. Baxter Jones, (A) 1007 Persons Build- 
ing, Macon, Georgia. 


R. O. Kenley, Jr. (A) Glover-Crim 
Building, Longview, Texas. 


Willis E. Maley, (B) T. M., Pacific 
Coast Borax Company, Division of 
Borax Consolidated, Limited, 510 West 
Sixth Street, Los Angeles 14, Califor- 
nia. 


Lt. C. C. Watson, (B) USAF, AO 780346, 
Hq. 122d Air Base Group, Baer Field, 
Fort Wayne, Indiana. 


Richard H. Wels, (A) 551 Fifth Avenue, 
New York 17, N. Y. 
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Meetings of Regional Chapters 


District No. 1 Chapter 


Henry E. Foley, President, 10 Post Office Square, Boston, Mass. 
Atlanta 


Clyde T. Kilgore, Chairman, 312 Chamber of Commerce Building, 
Atlanta 3, Georgia. 


Baltimore Chapter 


Charles J. Stinchcomb, Chairman, 534 Equitable Building, Balti- 
nore, Maryland. 

Meets fourth Thursday of each month, September through May, at 
8:00 P. M., Association of Commerce Building, 22 Light St. Out of 
town members are cordially invited. 


Chicago Chapter 


P. F. Gault, Chairman, Chicago & North Western Railway, 400 West 
Madison Street, Chicago, Illinois. 

Meets: 12.15 P. M. First Friday of each month at the Traffic Club 
Rooms of the Palmer House, Chicago. 


Denver Chapter 


Everett C. Funk, Chairman, Ass’t Gen’l Mgr., Rocky Mountain 
Motor Tariff Bureau, Inc., 1600 Logan Street, Denver 5, Colorado. 

Meets: Third Tuesday of each month at 12:15 P. M., Albany Hotel. 
Qut-of-town members are cordially invited to attend the luncheon and 
meeting. 


District of Columbia Chapter 


Karl L. Wilson, Chairman, Middle Atlantic States Motor Carrier 
Conference, 2111 E Street, N. W., Washington 7, D. C. 

Meets bi-monthly, second Tuesday. 

Out-of-town members are invited to attend the luncheons of the 
D.C. Chapter when in Washington. However, notice of such intention 
must be transmitted to the Executive Secretary by 10:30 of the day of 
the luncheon so that reservation can be made. 





N. B.: Members within each of the several districts may at their own expense with 
the approval of the vice-president of the district, organize and maintain district and 
local chapters which may send delegates to annual or other meetings of the Associa- 
tion. Such chapters must conform to the constitution and by-laws of the Association. 
provided, however, that membership in the Association of Interstate Commerce 
Commission Practitioners shall be deemed a condition precedent to membership in 
any chapter. (Constitution—section 5, Article 1V.) 

(Sample charter, i.e., that of the District of Columbia Chapter, will be found on 
pages 120-122 of December, 1939, JourNAL.) 
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Michigan Chapter 


Harold Z. Frederick, Chairman, R. C. Mahon Company, 8650 Mt 
Elliott Avenue, Detroit 11, Michigan. 


Kansas City, Missouri, Chapter 


Ray Cox, Chairman, 316 Board of Trade Building, Kansas City 6, 
Missouri. 

Meets: 6:00 P. M., on the first Wednesday of each month in the 
Board Room of the Kansas City Chamber of Commerce, 11th & Baltimor 
Streets, Kansas City, Missouri. 

Out-of-town members are cordially invited to attend these meetings. 


St. Louis, Missouri, Chapter 


E. L. Williams, Chairman, Gen’l. Mgr., Lone Star Package Car 
Company, 443 Frisco Building, St. Louis 1, Missouri. 

Meets: Third Friday of each month at 12:15 P. M., at the Mark 
Twain Hotel. Out of town members are cordially invited to attend the 
luncheon and meeting. 


Metropolitan New York Chapter 


John R. Mahoney, Chairman, Lord, Day & Lord, 25 Broadway, 
New York 4, N. Y. 

Meets: Monthly at Traffic Club of New York, Hotel Biltmore, third 
Tuesday of each month 7:30 P. M., except June, July and August. 


Ninth District Chapter 


Lloyd Meyer, President, 4716 East 45th Street, Minneapolis, 
Minnesota. 


Meets: 6:00 P. M. Second Tuesday of each month, Y. M. C. A, 
Minneapolis, Minn. 
Northeastern Ohio 
G. H. Dilla, President, 3030 Euclid Avenue, Cleveland, Ohio. 


Philadelphia Chapter 


E. F. Kane, Chairman, 1429 Walnut Street, Philadelphia 2, Pa. 

Meets: Monthly at Philadelphia Traffic Club, Benjamin Franklin 
Hotel, 3rd Thursday of each month, 8:00 P. M. except July, August 
and September. 


Pittsburgh Chapter 


Walter W. Larkin, Chairman, T. M., Continental Foundry & Ma- 
chine Company, 8 Raymond Street, Wheeling, W. Va. 
Meets: at call of Chairman. 
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Puget Sound 


| Mt Franklyn Royce, President, T. F. A. & P. A., Pennsylvania Rail- 
road, 3302 White Building, Seattle 1, Washington. 
Meets: Third Tuesday of each month—Dinner Meeting 6:00 P. M., 
Gowan Hotel, Out-of-town members are cordially invited to attend the 
ty 6 dinner and meeting. 


San Francisco Chapter 


1 the Mr. Jack E. Hale, Chairman, Standard Oil Company, 225 Bush 
mor # street, San Francisco 20, California. 

A cordial invitation is extended to members of other Chapters and 
of the national association to attend meetings. 


Southern California Chapter 


Car C. Ray Bryant, Chairman, Rate Expert, California Public Utilities 
Commission, 1000 Mirror Building, Los Angeles, California. 

Mark Meets: First Wednesday of each month at 12:00 P. M., 9th Floor, 
d the § Occidental Building, 1151 South Broadway, Los Angeles, California. 
Out-of-town members are cordially invited to attend. 
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MISCELLANEOUS DOCUMENTS AVAILABLE AT ASSOCIATION’S 
HEADQUARTERS 


We believe that there are from time to time certain articles appear. 
ing in the JourNaL which are, because of popular demand, of sufficient 
interest to have reprints made. Consequently we have on hand at the 
Association’s office reprints and pamphlets which should be of interest 
to our members and others. They are listed below and will continue to 
be so listed until the supply becomes exhausted : 


Organization of Divisions and Assignment of Work of the I. C. C. 
and Chart Showing the Major Functions of the Cummission 
(Revised to June 1, 1950) anes $1.00 


General Rail and Rail-Water Freight Rate Changes Made During 
the Period October, 1914, to April, 1948, Inclusive—statement 
prepared by I. C. C. Bureau of Traffic, released 5-6-48—reprint 
from ICC PractiTIoNERS’ JOURNAL, June, 1948—while they 
TEE ediseathtesseceuclbesi seh eeiiaaninsintchenghebaninmaniaieaneiandationincininn 35 








Outline of Study Course in Practice and Procedure before the I. C. 
C.—Revised 1948 Edition—by Warren H. Wagner, Esquire .... .50 


Selected Reading List of Books Helpful in the Study of the Princi- 
pal Laws Within the Jurisdiction of the I. C. C_—Revised 1947 
Edition, prepared by Committee on Education for Practice ....  .50 


Manual of Practiee and Procedure before the I. C. C. prepared by 
C. R. Hillyer, F. C. Hillyer and Walter McFarland .................... 1.00 


A Description of the Functions of the Divisions, Bureaus and Staff 
of the I. C. C. by O. L. Mohundro, Examiner, I. C. C.—re- 
printed from January issue, ICC PRactITIONERS’ JOURNAL ........ 50 


Code of Ethics 25 


Relief from 4th Section of the Interstate Commerce Act by J. M. 
Fiedler, Examiner—This study sets forth the principles de- 
veloped, the grounds recognized, and the limitations imposed 
by the Commission in the granting of relief from the long-and- 
short-haul and aggregate-of-intermediates provision of Section 

4, and contains many citations relating to each situation ........ 50 
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